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CASE HISTORY
Mr. Crowley timely appealed a December 4, 2000, determination that denied benefits under AS 23.20.379. The issue is whether he was discharged for misconduct connected with his work.


FINDINGS OF FACT
Mr. Crowley last worked as a procurement specialist for the Department of Transportation and Public Facilities. He worked for the employer from January 6, 1996 to October 26, 2000. He worked Monday through Friday, 37.5 hours per week. He earned $1688.50 bi-weekly. 

The employer discharged Mr. Crowley effective October 30, 2000 in a memo written by Bob Doll, Director of the Southeast Region. Mr. Crowley received the memo from a currier service. Mr. Crowley had never met Mr. Doll. The director accused Mr. Crowley of being rude and aggressive toward Captain Montez, insubordinate to his supervisor, dishonest during an investigation, and threatening toward his supervisor. Further, the letter stated that, "Your behavior continues to disrupt the workplace by distracting employees from their own work and by making other employees feel unsafe. The employer cannot disregard the concerns and well being of other employees… Additionally, your expressed willingness to harm your supervisor and your failure to be truthful could not serve to mitigate any penalty…Effective close of business November 1, 2000, you are discharged from employment with the State of Alaska Department of Transportation and Public Facilities." 

Mr. Crowley was suspended from work in May 2000 due to a disagreement with his supervisor, Mr. Saviers. Mr. Crowley had informed Mr. Saviers that he needed time off work under the Family and Medical Leave Act (FMLA). Mr. Crowley's father was seriously ill, and Mr. Crowley was traveling to Mississippi to see his father. He informed Mr. Saviers and Mr. Carrier of his plans at least two weeks before leaving, and requested that someone be assigned to take over his duties while he was gone. The last day of work prior to the departure, Mr. Saviers informed Mr. Crowley that if he left work he would be discharged because he did not have approval for the leave. Mr. Crowley informed the supervisor that he had already notified him of the planned absence, and that he did not need his approval for FMLA leave. Other employees had submitted physician reports after they had started their leave, and Mr. Crowley felt Mr. Saviers was acting in a discriminatory fashion toward him. 

After arriving in Mississippi, Mr. Crowley requested additional time off to be with his family. The employer sent Mr. Crowley a letter to his family's address in Mississippi informing him that he needed to submit paperwork from his doctor attesting to his fitness for duty upon his return to work.  Mr. Crowley felt upset by the letter because he was not on medical leave for himself, but for his father. However, he complied with the employer's demand. He also filed a grievance because the employer suspended him from work. 

On October 26, 2000, Mr. Crowley was again suspended from his position due to an incident with his supervisor. The incident began over a purchase request. A ship captain and ship engineer called Mr. Crowley about parts that needed to be ordered for a ship that was "laid up." The parts cost approximately $11,000 and the ship could not be moved until the parts were installed. The captain and engineer repeatedly called Mr. Crowley to get the parts ordered as they were in a hurry. Mr. Crowley completed the work for the request and requested that his supervisor, Mr. Saviers, sign the form. His supervisor refused to sign the form, so Mr. Crowley took the request to Mr. Carrier, the office supervisor. Mr. Carrier believed the request was in order, but told Mr. Crowley to have Mr. Saviers sign the form.

Mr. Crowley left the purchase request form on his own desk and left the area for a few minutes. When he returned, he found the request unsigned on Mr. Saviers desk. Mr. Crowley picked up the request form and attempted to take it to Mr. Carrier's office for a signature since his immediate supervisor refused to sign. Mr. Saviers appeared angry and began shouting at Mr. Crowley. He "ordered" Mr. Crowley to hand over the request form. Mr. Crowley continued to Mr. Carrier's office. Mr. Carrier was not at his desk, so Mr. Crowley attempted to return to his own desk. Mr. Saviers blocked the way with his crutches and demanded the request form from Mr. Crowley. 

Mr. Crowley had taken the extra steps to have the form signed by Mr. Carrier because he believed that problems inside the office should not inconvenience the ship personnel that were trying to keep the boats on schedule. Due to the delays in ordering the parts, the ship captain ordered the parts through the shipyard. Mr. Crowley was aware that the delay in ordering due to the employer's refusal to sign the form cost the State of Alaska 15% to 25% more. Mr. Crowley was suspended for the incident, and he filed a grievance through his union. On November 1, 2000, while on suspension, Mr. Crowley received the October 30, 2000, letter from Mr. Doll notifying him of his discharge. 

Mr. Crowley filed Union grievances after both work suspensions, and neither has reached resolution. He has been in contact with the Human Rights Commission and various other groups, as he believes the employer discriminated against him because he is "black."  Mr. Crowley's co-worker, Mr. McAdoo, agreed that Mr. Crowley was treated differently than the other employees. He heard Mr. Saviers "yell" at Mr. Crowley about the purchase request, but he did not hear Mr. Crowley yell or act aggressively in return. He never felt threatened by Mr. Crowley and never heard him speak in a rude or aggressive manner toward other workers. 

Mr. Crowley denies being rude or aggressive toward other employees. He only spoke loudly when he was projecting his voice to someone across the room. He had spoken loudly to Captain Montez because the captain was walking away from him and there was a high noise level in the area as he spoke. He contends that the supervisors were much noisier than the other workers were. They yelled loudly and used profanity so loudly that the receptionist had to suggest that they "keep it down" in the public use areas. 

During a grievance hearing after the October incident, Mr. Crowley suggested that there may have been more physical contact in the hallway with Mr. Saviers, if Mr. Saviers had not been on crutches. However, he believes Mr. Saviers may have been more physical with him, not the other way around. He believes those at the meeting may have misunderstood what he said. Mr. Doll and Mr. Saviers were not at the meeting when the statements were made.

Mr. Carrier had informed employees in the past that he had an "open door" policy, but Mr. Crowley now believes that was not an accurate statement. However, he believed it was acceptable practice to request the office manager's signature. He contends the workplace was a hostile environment and that an independent study completed earlier in the year recommended that mediation take place because the office was "dysfunctional." Mr. Carrier arranged a meeting between Mr. Crowley and Mr. Saviers to help resolve their differences prior to October 26, 2000, but Mr. Saviers chose not to continue participating in the meeting. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


A single act of insubordination may constitute misconduct, if it is serious enough. Reprimands or warnings are necessary in most cases, however, to make certain that the worker was aware that the conduct was unsatisfactory. Cantrell, Comm'r Dec. 9225160, June 30, 1992.  

Mr. Crowley attempted to complete an urgent purchase request on behalf of a boat captain as part of his regular job duties. His supervisor refused to sign the request, and then demanded the request form. Mr. Crowley was upset about the way the supervisor spoke to him, and the treatment he received, but he did not yell or threaten the supervisor. He did not threaten the supervisor at the grievance meeting after the incident occurred. Mr. Crowley was not rude or aggressive to other workers, and he did not disrupt the workplace when he attempted to receive a signature for routine work. The hearing record lacks evidence of sufficient quantity and quality to establish Mr. Crowley's actions were a willful violation of the employer's work rules, or deliberate violation or disregard of the standards of behavior that the employer has the right to expect of an employee.  Therefore, he was discharged for reasons that did not constitute misconduct in connection with the work.  


DECISION
The December 4, 2000, discharge determination is REVERSED.  Mr. Crowley is allowed benefits beginning with the week ending November 4, 2000 through December 9, 2000, if otherwise eligible. The reduction to the claimant's maximum potential benefit entitlement is restored, as is eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on December 27, 2000.
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Hearing Officer

