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STATEMENT OF THE CASE

On December 7, 2000, Ms. Tullis timely appealed a denial of unemployment insurance benefits issued under AS 23.20.379. The issue before me is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Tullis began working for Pacific Rim Rover Corporation, an automotive repair shop, in July 1999. She last worked on November 7, 2000. At that time, she normally worked 40 hours per week, and earned $10.00 per hour.

Ms. Tullis submitted a written letter of resignation on November 7. She gave four reasons for quitting:

1. “The inability or the feeling of needing to pay Me on the agreed days of pay. . . .”

Ms. Tullis contends that just about every payday, she would have to wait to cash her check. She would either go to or call the bank on payday, and find that there were no funds available. She would have to wait up to seven days before she could cash her check. She would ask Mr. or Mrs. Butler when the funds would be available. Mr. Butler would say that he would take care of it.

Mr. Butler contends that employees were always given their paychecks on payday, but agrees that there were times when funds were not available on payday. He contends that a business, such as his, runs on a cash-flow basis, and, if the customer doesn’t pay or a repair job takes longer, the funds may not be available. Funds became available within 48 hours.

2. “Mr. Butler’s inability to control His temper. . . .”

Ms. Tullis contends that Mr. Butler would throw tools and other things across the room, use obscenities, and kick and punch things. He never expressed his anger towards her or to other employees that she knew of. She spoke to Mrs. Butler about it, who told her not to worry, that he would not hurt her, and that she would get used to it. Sometimes, she would speak to Mr. Butler, asking him to calm down. He would take a break, calm down, and apologize.

Mr. Butler agrees that he would get frustrated if something went wrong on a job or if an employee would not come to work or would be late to work. This would cause him to curse or to throw things. He was never verbally or physically abusive to his employees.

3. “Mr. Butler’s racial remarks and jokes are totally unacceptable to Me as a native Alaskan woman. . . .”

Ms. Tullis contends that Mr. Butler would make racially unacceptable remarks to her or in her hearing. She gave two examples. On one, Mr. Butler was speaking on the telephone. He said that a woman was so mean she couldn’t join a drunken indian party. In the other example, Ms. Tullis had sprayed the office with an air deodorant. Mr. Butler’s dog smelled bad. Mr. Butler asked her what kind of an Eskimo was she that she couldn’t stand a smelly dog.

Mr. Butler contends that he never made racially inappropriate remarks. He did not comment, during the hearing, on the telephone incident. He does own a malamute that had rolled in the river mud, and admits that the dog smelled bad. When he saw Ms. Tullis spraying the air, he jokingly asked her why she couldn’t stand the smell of a wet dog since she was an Aleut. Ms. Tullis never complained to him about his remarks.

4. “I also find Mr. Butler’s unscrupulous business practices unacceptable, . . .”

Ms. Tullis contends that Mr. Butler would hike up the price of parts and charge for more time than was put on a job. She knew what the retail price of parts was, but would be told to charge a certain amount that was higher than retail. She also knew, from having previously worked for Mr. Butler as an apprentice mechanic and from her own observation, how long it took Mr. Butler to do the repairs on a job. He would put down more time than he actually took.

Mr. Butler contends that the price of the parts may have been more than the retail price because he also had to pay for the shipping and handling of the part that had been replaced. He recouped those charges by charging more for the new part. The time a mechanic charges for a job is controlled by automotive repair manuals. The manuals show a specific amount of time that the job should take. Mr. Butler, because he is experienced, can often do the job in less time, but still charges the manual time. Sometimes, the job takes longer than the manual time. In those cases, Mr. Butler still charges the manual time. He contends this is standard throughout the industry.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

The Tribunal cannot find that Mr. Butler followed a course of conduct “amounting to hostility, abuse, or unreasonable discrimination” in the way he conducted himself during work. Different standards apply in different occupations. Mr. Butler may have been more crude in acting out his frustrations, but the Tribunal does not see it as substantially more that it would affect Ms. Tullis as a reasonable and prudent person working in that industry.

The Tribunal questions whether the comments that Ms. Tullis overheard and that were said to her were racial. Certainly, however, she perceived them as such, and that is sufficient to be offensive to her. However, an employee also has the responsibility of pursuing reasonable options before quitting. Ms. Tullis did not speak with Mr. Butler about his comments and the way she perceived them. This was a reasonable option that may have curbed Mr. Butler’s comments.

A worker who leaves employment that requires the worker to violate religious convictions or moral scruples, break a law, or to act contrary to a recognized code of ethics, leaves work with good cause.  In the absence of a violation of law, a recognized code of ethics, or a worker's sincerely held religious beliefs, mere disapproval of the employer's method of conducting business is not a compelling reason for leaving work.  Actual violations of law make the work unsuitable. Benefit Policy Manual, §VL 90.1
It was only Ms. Tullis’ assumption that the way Mr. Butler charged time was incorrect. She had no evidence that this was illegal or contrary to a recognized code of ethics. Mr. Butler’s explanation is reasonable.

An employer's failure to compensate a worker in the amount, in the manner, and at the time agreed upon at the time of hire is considered good cause for voluntarily leaving work.  Zimmerman, Comm'r. Dec. 9121096, September 10, 1991. A worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving his or her wages. Menshaw, Comm’r. Dec. 9229238, April 26, 1993.

Ms. Tullis contended and Mr. Butler agreed that there were times that funds would not be available in the bank to cash payroll checks. They differed on how often and for how long. However, a worker has the right to expect payment when due, not when the funds become available. Indeed, Alaska Statute 23.05.140 states, “An employee and employer may agree in an annual initial contract of employment to monthly pay periods when the employer shall pay all employees.” The statute allows for the monthly or semi-monthly pay periods. The law requires, however, that an employee be paid on the specified and agreed-upon payday. An employee is not “paid” until the funds are “constructively” available for the employee’s use.

In the matter of Fenton v. State, Dept. of labor, Rmp. Sec. Div., Super. Ct., 1JU-89-615 CI, (Alaska, 09/27/89) the Superior Court held, concerning the issue of reallocation of base period wages, as follows:


. . . [T]he department must look to the federal regulations, developed in conjunction with the federal Act, which provide an explanation of when wages are deemed to be paid in 26 CFR § 31.3301-4:



Wages are paid when actually or constructively paid.  Wages are constructively paid when they are credited to the account of or set apart for an employee so that they may be drawn upon by him at any time although not then actually reduced to possession.  To constitute payment in such a case the wages must be credited to or set apart for the employee without any substantial limitation or restriction as to the time or manner of payment or condition upon which payment is to be made, and must be made available to him so that they may be drawn upon at any time, and their payment brought within his own control and disposition.


Though wages may be considered "constructively" paid before they are "actually" in an employee's possession, they are not considered constructively paid until they are set apart for the employee without any substantial limitation or restriction.  The constructive receipt of income is a doctrine applied under tax laws which establishes that income is only constructively received when it is available to a party without qualification.  See Goldsmith v. U.S., 586 F.2d 810, 815 (Ct. Cl. 1978).

The fact that funds were not available so that Ms. Tullis could cash her check is a “substantial limitation or restriction.” The income was available to her only on the qualification that there were funds available to cash the check. Funds may not be available because of any number of reasons, but this does not excuse an employer from so managing his business that there are funds available. If this happens only once or rarely, the worker would not have good cause. This occasionally occurs in almost any employment situation. However, Ms. Tullis testified it occurred just about every payday. Mr. Butler testified it occurred four or five times during the past year. This is more than just an occasional error, and gave Ms. Tullis good cause to leave her employment.

It is the conclusion of he Appeal Tribunal that Ms. Tullis had good cause to leave her employment.

DECISION

The notice of determination issued in this matter on November 24, 2000 is REVERSED. No disqualification under AS 23.20.379 is imposed. Ms. Tullis is allowed benefits for the weeks ending November 11, 2000 through December 16, 2000 so long as she is otherwise eligible. The reduction of her benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 5, 2001.


Dan A. Kassner


Hearing Officer

