VAN HOLLEBEKE, Roy A.
Docket No. 00 2400
Page 5

ALASKA DEPARTMENT OF LABOR

EMPLOYMENT SECURITY DIVISION

P.O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 00 2400

Hearing Date: December 22, 2000

CLAIMANT:
EMPLOYER:

ROY A VAN HOLLEBEKE
US DISTRICT COURT

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:

Roy Van Hollebeke
None

ESD APPEARANCES:

None

STATEMENT OF THE CASE

On December 8, 2000, Mr. Van Hollebeke filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Van Hollebeke began working for the US District Court in 1992. He last worked on October 18, 2000. At that time, he normally worked 40 hours per week at a salary of $39,000.00 per year plus a 25% cost of living allowance (COLA). The COLA is tax-free.

Two years ago, Mr. Van Hollebeke’s first wife died of cancer. She had also been working, and earning a greater salary than he had been. They owned a home in Anchorage, on which they were paying a mortgage. The utilities were $500.00 per month. They had two vehicles. The payments on those were $656.00 per month. They were also paying $100.00 per month on property they owned in Talkeetna, and a travel trailer, which cost $127.00 per month. In addition, there were the normal expenses of groceries and other incidentals.

On both of their salaries, the Van Hollebeke’s could easily afford the over $3000.00
 dollars per month they were paying. However, when Mrs. Van Hollebeke contracted cancer, they also had considerable medical bills. These were either mostly or completely covered by the medical insurance they had. They also had considerable travel expenses in an attempt to find successful treatment for Mrs. Van Hollebeke’s condition. When Mrs. Van Hollebeke passed away, Mr. Van Hollebeke was left with all of the expenses, plus over $35,000.00 in credit card debts incurred mostly as a result of his wife’s condition.

After his wife died, Mr. Van Hollebeke filed a quitclaim deed on the Talkeetna property, disposing of that expense. He also sold the travel trailer eight months before quitting his employment. Finally, he refinanced his house, which reduced the amount of his mortgage payments to $1,488.00.

Despite the reductions, Mr. Van Hollebeke continued to go into debt. He began shorting some creditors to pay others, and credit managers were calling him about the shortages and/or lack of payment.  He decided he had no choice but to move to Kelso where he has family and where the cost of living is less.

Currently, Mr. Van Hollebeke is paying $800.00 per month rent, $120.00 per month utilities, and less than $100.00 per month groceries. He is making no payments on the house, car, or credit cards. He has placed the house up for sale, and is hoping that the house will sell before the mortgage company forecloses on it. When creditors call, he tells them he cannot make a payment until he finds work.

Mr. Van Hollebeke made no efforts to locate other work in Anchorage or Kelso prior to quitting his employment. He is currently seeking work, and has applied for various jobs, but has received no offers of work. He did not consider selling his home and moving into an apartment in Anchorage in an attempt to cut expenses and retain his employment. He did not because, “it all caught up on me.” Testimony, Mr. Van Hollebeke.

Mr. Van Hollebeke remarried about a year ago. His current wife is disabled and on social security. She receives $400.00 per month. Mr. Van Hollebeke, however, does not consider this to be income to which he has access.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A worker who voluntarily leaves work goes from a situation in which the worker has at least some income to a situation in which the worker has no income. The burden is therefore upon the worker to show that leaving work was the more beneficial course for the worker to pursue.  Although the Employment Security Act does not guarantee a living wage, the Commissioner held in Kimmerly, Comm’r. Dec. 9224409, April 30, 1992 that a worker has good cause to voluntarily leave work if:

· The worker has suddenly become the sole support of the family, either by divorce or the unemployment, total disability or death of the worker's spouse;

· The worker's income is clearly insufficient for the basic necessities of life for the worker and the worker's dependents; and

· Leaving work is the only reasonable course of action open to the worker.

Benefit Policy Manual, §VL 500.

Mr. Van Hollebeke suddenly became the sole support of his family. However, this occurred two years ago. He cannot now claim that he was forced to leave his employment, at the time he did, because of the death of his wife and resultant loss of her income.

Nor can it be said that Mr. Van Hollebeke’s income was not sufficient for the basic necessities of life. The basic necessities of life are food, clothing, medical, and shelter. His income was sufficient for these.

Finally, there were other reasonable courses of action open to Mr. Van Hollebeke. Mr. Van Hollebeke could have added his wife’s $400.00 social security to the family income. He could have further reduced his expenses by selling his house and moving into an apartment. He could have sold the truck and the property in Talkeetna, rather than letting them be repossessed. And, he could have worked through a credit-counseling organization set up to assist people get out of debt.

The Tribunal is not unsympathetic to Mr. Van Hollebeke’s plight. However, leaving a $50,000.00 per year position to become unemployed and have no income is not the course the reasonable and prudent person would have taken. This is especially so considering the large loss of assets he faces if the house does not sell and the mortgage company forecloses on it.

It is the conclusion of the Appeal Tribunal that Mr. Van Hollebeke voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on December 6, 2000 is AFFIRMED. Mr. Van Hollebeke is denied benefits for the weeks ending October 28, 2000 through December 2, 2000. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on December 26, 2000.


Dan A. Kassner


Hearing Officer
� The Tribunal assumes that the Vs were paying more than $129.00 per month in groceries and other incidentals.





