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CASE HISTORY

Mr. Dieringer timely appealed a determination issued on November 6, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Dieringer worked for City Mortgage Corporation during the period April 2000 through August 31, 2000. He earned a commission on loans closed as a full-time loan originator. Mr. Dieringer quit effective August 31, 2000, because of late paychecks.

In May 2000, Mr. Dieringer was to receive his first paycheck on 

May 15. When he failed to receive it, he spoke to the vice president and manager of the Fairbanks store, Mr. Isaacson. 

Mr. Dieringer was told the employer would check on it. The accounting office in Anchorage indicated he would be paid on 

May 31. No explanation was provided regarding the late pay.

Mr. Dieringer began having child support payments taken from his check in June 2000 in the amount of $312.60 each month. On or about August 10, he learned the employer had not paid Child Support Enforcement Division (CSED). Mr. Dieringer requested an explanation. The employer indicated, through Mr. Isaacson and the Anchorage accounting office, that they would check into it. 

By August 15, Mr. Dieringer had not gotten his pay earned from the previous pay period. On August 18, he decided to resign effective August 31 if his pay and the CSED payments were not made. 

Mr. Dieringer stopped going into the office but did complete several loan closures after August 18.

Between August 18 and 31, he did not get an explanation from his employer with regard to the CSED payments. He also did not receive an explanation about his pay that was due on August 15. 

Mr. Dieringer did not return to work after August 31.

Mr. Dieringer argues he exhausted all alternatives before he decided to quit. He always received the same response when asking about late pay--the employer would check into it. Mr. Dieringer was told by CSED that payments deducted from an employee’s paycheck for child support must be paid to CSED within seven to ten days of the deduction. The employer did not forward Mr. Dieringer’s payments to CSED until September, after they were contacted by CSED.

Mr. Dieringer further argues his child custody arrangement was in jeopardy as a result of the support that had not been paid by his employer. Because it had not been paid, CSED viewed Mr. Dieringer as in arrears.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
In Zimmerman, Comm’r Dec. No. 98 0458, July 2, 1998, the Commissioner states in part:

The sworn testimony of the claimant in this case is sufficient to overcome the hearsay documents of the employer. Especially since the employer's documents show internal conflicts. We have previously held that an employer's failure to compensate a worker in the amount, in the manner, and at the time agreed upon at the time of hire is considered good cause for voluntarily leaving work.  Zimmerman, Commissioner Review No. 9121096, September 10, 1991. A worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving his or her wages. Menshaw, Commissioner Review No. 9229238, April 26, 1993. 

The claimant quit for only one reason, he was not receiving the pay he was promised for the hours he worked. He attempted to have the employer correct the situation, but it only got worse. For the last three weeks he worked, he failed to get paid at all. The employer acknowledges he worked until October 14, and yet they had no pay stubs or records for any time he worked in October. For those reasons, we conclude the claimant had a compelling reason for quitting work….

The employer’s failure to appear and provide rebuttal testimony establishes Mr. Dieringer’s testimony to be more reliable. He has shown that the employer not only failed to pay wages timely, but they also failed to properly compensate CSED after the payment was withheld from Mr. Dieringer’s paycheck.

The record further establishes Mr. Dieringer attempted to rectify the situation, without success. Accordingly, he had no reasonable alternative but to leave work. The disqualifying provisions of 

AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on November 6, 2000, is REVERSED. Benefits are allowed for the weeks ending August 26, 2000, through  September 30, 2000, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 28, 2000.
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Hearing Officer

