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Robert Needham
Enola (Babe) Cassel

Phyllis (Jennifer) Needham
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None

CASE HISTORY

Mr. Needham timely appealed a determination issued November 14, 2000 that denied benefits under AS 23.20.379.  The determination held Mr. Needham voluntarily left suitable work without good cause.

FINDINGS OF FACT

Mr. Needham was employed by Anchorage Gymnastics Association from September 15, 1998 to August 11, 2000.  He usually worked full‑time as a sports director, earning $9.50 an hour.  He was scheduled to work from 9:00 a.m. to 6:00 p.m., Monday through Friday.  Mr. Needham maintains he was fired; the Alaska Employment Security Division ruled he voluntarily quit work.

On June 19, 2000, Mr. Needham was arrested in relation to a driving while intoxicated (DWI) charge and later convicted.  Subsequently, he was incarcerated from approximately Friday, July 28, 2000 through Sunday, July 30, 2000.  Also, his driver’s license was suspended beginning June 19, 2000 for a period of 90 days, and he was placed on probation for two years.  Effective August 11, 2000, as a result of that conviction and driver license suspension, the employer’s insurance carrier removed Mr. Needham from coverage as a driver under the company’s “commercial package policy.”

As a sports director, Mr. Needham required a valid driver’s license.  Because Mr. Needham’s driver license was suspended, the employer moved Mr. Needham into a non-driving position as a bike camp director for an indefinite period.  His rate of pay was unchanged.

Mr. Needham was later incarcerated from approximately Tuesday, August 8, 2000 to Thursday, August 10, 2000 on a domestic violence assault charge.  He plead “not guilty,” but a jury trial date has not been set.  Mr. Needham was unable to return to work immediately after incarceration because of third-party custody requirements.

In light of the assault charge in relation to Mr. Needham’s daily contact with children (ages 3 to 13 years), the employer chose to place Mr. Needham on administrative leave, effective August 11, 2000, pending resolution of the assault charge.  If Mr. Needham is exonerated, he can be reinstated.

Mr. Needham has had several court hearings involving the assault charge.  He understands the judge might dismiss the case if he agrees to attend certain classes.  More specifics will be available when he returns to court on February 8, 2000.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s last work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H‑UI-265, September 29, 1987)

Although Mr. Needham’s criminal charges led to the chain of events surrounding his separation, the employer was in the last position to decide whether to continue the employer/employee relationship.  The employer moved first to sever that relationship by suspending Mr. Needham’s employment, although temporarily.  Therefore, this case is being adjudicated as a discharge.  As such, misconduct must be shown before a penalty would be imposed.  To establish misconduct, it must be shown that Mr. Needham’s actions were knowingly contrary to the employer’s interests.

In Francis, Comm'r Decision No. 1579, October 2, 1995, the Commissioner of Labor affirmed the tribunal's decision to deny benefits, stating, in part:


Mr. Francis was incarcerated on a conviction of driving while intoxicated.  He was given a 40-day sentence, to start on April 4.  He informed the board of trustees of this, and told them that he should be able to get a work-release in six or seven days plus a day or two of initial processing.  The board agreed to give him that amount of time.  On April 6, the board reversed itself, and decided to terminate Mr. Francis.  Under pressure from some of the board members, the board met again on April 9, but still decided to terminate him.  On April 17, the board met again, reaffirmed its decision, and hired a replacement.  Mr. Francis was not informed of his termination until April 18 when he had received the work release and reported for work.


Mr. Francis was absent from work due to incarceration.  Whether the board agreed to some time for him to be off or not, his incarceration "adversely affected [his] ability and capacity to perform his duties in an appreciable degree."  In re Traylor, Comm'r. Decision 88H‑UI-140, March 6, 1989, quoting Grimble v. Brown, 171 So.2d 653 (La. Sup. 1965).  The incarceration and resultant absence from work, therefore, was misconduct in connection with Mr. Francis' work.

In Engstrom, Comm'r Docket No. 98 0550, June 15, 1998, the Commissioner of Labor stated, in part:


We find no material errors in the Tribunal's findings. The facts show, and the claimant admits, that he was cited for driving while intoxicated as he was driving his employer's van from a company function.


The claimant protests that he was fired prematurely on the day after he was cited, rather than eight weeks later when he was convicted in court. The company policy states the following on the subject:


Alaska Distributors Co. is extremely concerned about the effects and potential liability that can result from employees who drive while intoxicated.  All sales representatives, merchandisers, warehousemen, delivery personnel and others who drive on Company business are expected to work in a sober state at all times.  Conviction for a DWI or DUI by delivery personnel will result in termination.  Conviction for a DWI or DUI by other personnel who driver (sic) on Company business will result in disciplinary action and may include termination.


Driving while intoxicated is a serious matter that not only impacts an employer, but the public as well.  The claimant in this case does not deny that he was driving a company vehicle while intoxicated. The company policy makes it clear that the company does not condone such behavior. It does state that conviction for DWI or DUI will result in termination, but it does not say that uncontested or admitted infractions will not be punished as well. In other words, a conviction is not the only possible reason for discharge. The definition of misconduct given in 8 AAC 85.095 includes a claimant's conduct on or off the job that "shows a wilful or wanton disregard of the employer's interest, and if off the job, has a direct and adverse impact on the employer's interest." We hold that the claimant's actions in this case amounted to a wilful disregard of the employer's interest that had and (sic) adverse impact on the employer. Therefore, he was discharged for misconduct.

Certainly, the suspension of Mr. Needham’s driver license had an adverse impact on the employer’s interests in relation to insurance restrictions and Mr. Needham’s performance as a sports director.  However, Mr. Needham’s DWI conviction and subsequent loss of his driver’s license became non-factors as the employer chose to retain Mr. Needham’s services in a non-driving capacity, and Mr. Needham is eligible for reinstatement after the resolution of the second criminal charge.

Mr. Needham was arrested on a domestic violence assault charge.  That charge led to his suspension.  However, that charge alone, especially in light of Mr. Needham’s “not guilty” plea, failed to show Mr. Needham was unfit to perform duties as a bike camp director.  Thus, misconduct was not shown. 

DECISION

The November 14, 2000 determination is REVERSED and MODIFIED.  Benefits are allowed for weeks ending August 12, 2000 to September 16, 2000 under the discharge for misconduct provisions of AS 23.20.379.  Mr. Needham’s maximum benefit entitlement is restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on January 11, 2001.


Doris M. Neal


Hearing Officer

