SHERMAN, Anthony R.

Docket No. 00 2429

Page 17

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA  99510-0723

APPEAL TRIBUNAL DECISION

Docket No. 00 2429

Hearing Dates:
January 17, 2001




January 22, 2001




April 10, 2001

CLAIMANT:

ANTHONY R SHERMAN


EMPLOYERS:

THE SALVATION ARMY/ALASKA DIV
ERICKSON ELECTRIC INC

CLAIMANT APPEARANCES:
ESD APPEARANCES:
Anthony R. Sherman
Catherine Miller

EMPLOYER APPEARANCES:

For the Salvation Army:
For Erickson Electric, Inc.:

Chris Roth
Stephen Boehlert

Clemmie Laird

Patti Bruce

CASE HISTORY

Mr. Sherman timely appealed a Benefit Payment Control (BPC) unit November 21, 2000 fraud redetermination. The redetermination:

· under AS 23.20.360, denies benefits specifically for the weeks ending August 23 and August 30, 1997;

· under AS 23.20.378, disqualifies Mr. Sherman for the weeks ending December 13, 1997 through May 23, 1998 holding he did not satisfy availability for work requirements during that period;

· under AS 23.20.379, disqualifies Mr. Sherman for (a) the weeks ending December 13, 1997 through January 17, 1998 for voluntarily quitting work with the Salvation Army without good cause, and (b) the weeks ending March 6, 1999 through April 10, 1999 for voluntarily quitting work with Erickson Electric, Inc. without good cause; 

· under AS 23.20.387, disqualifies as weeks affected by fraudulent claims the weeks ending September 20, 1997, October 4, 1997 through December 6, 1997, and February 20, 1999 through February 27, 1999;

· under AS 23.20.387, disqualifies as additional penalty weeks applied for filing fraudulent claims the weeks ending July 29, 2000 through July 21, 2001; and

· under AS 23.20.390, establishes a liability to pay $6,822.00 in overpaid benefits plus assesses $3,315.00 in penalties for filing fraudulent claims.

The notices of hearing warned that the hearing would cover all the above issues. In addition, the notice of hearing warned that the issues covered included proration of holiday and vacation pay under AS 23.20.362. The redetermination identifies holiday and vacation pay as reportable income, but it fails to clearly identify how the income is treated.

The redetermination lists AS 23.20.505 under its “Statutory Provisions” heading. The redetermination does not disqualify Mr. Sherman under AS 23.20.505 in its “Conclusion” section or elsewhere. That statute deals with whether a claimant qualifies as an unemployed person during a week for which he claims benefits. Since the redetermination does not address the issue in its text, the Tribunal will not address AS 23.20.505 in the Findings or Conclusion of this decision.

The hearing was continued from January 22, 2001 to allow the Salvation Army and Catherine Miller, BPC fraud investigator, to provide evidence and witnesses in response to Mr. Sherman’s charges against the Salvation Army. Mr. Sherman agreed to contact the Tribunal by January 31, 2001 to provide his dates of availability for a hearing session to continue after February 6, 2001. Mr. Sherman never contacted the Tribunal.

The hearing continuance was delayed to provide Mr. Sherman further opportunity to contact the Tribunal so he could participate in the hearing and support the serious charges he had made against the Salvation Army. Mr. Sherman never called even though the Tribunal sent additional documents to his address of record.

The hearing continued and closed on April 10, 2001 without Mr. Sherman’s participation. As of the date of this decision, Mr. Sherman has not contacted the Tribunal since January 22, 2001. The Tribunal has waited six weeks after the hearing closed to issue this decision, because the hearing record raises questions of perjury that perhaps could have been resolved if Mr. Sherman would have contacted the Tribunal before the decision issuance date. The Tribunal will not delay the decision longer.

FINDINGS OF FACT

Mr. Sherman established unemployment insurance benefit year beginning dates effective (1) August 12, 1997 with a $178.00 weekly benefit amount and (2) January 4, 1999 with an $80.00 weekly benefit amount.

The BPC Investigation unit issued the November 21, 2000 fraud redetermination under appeal. The redetermination finds, among other things, that on benefit claims Mr. Sherman failed to report or underreported his wages, holiday pay, and vacation pay. The redetermination concludes Mr. Sherman’s employers correctly reported that income information. The columns below reflect those BPC findings. In the following “Employer Reported Income” column: “S” indicates Salvation Army was the employer; “E” indicates Erickson Electric, Inc. was the employer; “H” indicates holiday pay; “V” indicates vacation pay; “W” indicates wages:


Claimant
Employer


Week
Reported
Reported


Claimed
Income
Income


August 23, 1997
$ 72.48
$
217.44SW


September 20, 1997
 0.00
 36.24SW


October 4, 1997
 54.36
108.72SW


October 11, 1997
 54.36
271.80SW


October 18, 1997
 72.48
326.16SW


October 25, 1997
 54.36
326.16SW


November 1, 1997
 54.36
289.92SW


November 8, 1997
144.96
217.44SW


November 15, 1997
217.44
289.92SW


November 22, 1997
 72.48
231.03SW


November 29, 1997
  0.00
273.33SW




 72.48SH


Claimant
Employer


Week
Reported
Reported


Claimed
Income
Income


December 6, 1997
  0.00
362.40SW




 22.29SV

February 20, 1999
  0.00
2,349.52EW
 

February 27, 1999
  0.00
792.28EW
 

The November 21, 2000 fraud redetermination concludes Mr. Sherman filed fraudulent claims for all the weeks in the above columns. The redetermination also concludes Mr. Sherman had concealed from his claims: his voluntary quitting of work with the Salvation Army, his unavailability for work that occurred when he reduced his work hours with the Salvation Army to pursue self‑employment, and his employment and quitting work with Erickson Electric, Inc.

During the January 17, 2001 and January 22, 2001 hearing sessions, Mr. Sherman testified that his reports of work and earnings on his claims appear incorrect because the Salvation Army systematically created records to mislead government agencies and private certification organizations. Mr. Sherman accused the Salvation Army of billing for staff hours during which it did not employ staff. Mr. Sherman contended under oath that the Salvation Army perpetrated these alleged deceits to improperly receive grant funds and pass certification standards.

The hearing was continued from January 22, 2001 to allow the parties time to prepare to complete their cases. Mr. Sherman agreed to contact the Tribunal by January 31, 2001 to confirm his dates of availability for a continued hearing session taking place after February 6, 2001. He never called.

The hearing was finally scheduled for April 10, 2001. Tribunal docketing staff sent a notice of hearing to Mr. Sherman’s address of record. Mr. Sherman did not show up nor call in to participate in the hearing. He did not otherwise offer evidence to corroborate his unsupported allegations of wrongdoings by the Salvation Army. The following findings are based upon the hearing record created during the January 17, January 22, and April 10, 2001 hearing sessions.

Mr. Sherman received a journeyman electrician license from the Mechanical Inspection section of the Alaska Department of Labor and Workforce Development (DOL). He received that license, in part, because he provided documentation to establish he had the course work and experience to reach the 7,000-hour threshold necessary for a journeyman electrician license from the State of Alaska. Exhibit 101 contains a copy of one piece of documentation supplied by Mr. Sherman to support issuance of the license.

Exhibit 101 shows at the top that it is a February 18, 1998 letter from the Commanding Officer, 25th Marines, 4th Marine Division, Fleet Marine Force located at Garden City, New York. The letter is addressed to “Electricians Board, Anchorage, Alaska.”

Exhibit 101 advises that from 1985 into 1998 Mr. Sherman attended 1750 hours of Navy electrician training in eight schools or classes plus performed thousands of hours of Navy electrician work. The 25th Marines Commanding Officer writes, in part:

EM2 Sherman’s performance at this command has been exceptional. He is punctual, hard working and an above average leader/team player. Also, his service record documents a nine year history of sustained superior performance, including decorations for service during the gulf war in a combat zone.

Ms. Miller contacted the Navy regarding Exhibit 101. Her investigation uncovered that Mr. Sherman last served on active duty in January 1995 after which he apparently went AWOL. His status was changed to “appellant leave” in January 1996 while he fought military charges and a dishonorable discharge. That status has apparently not changed as of the Tribunal hearing dates.

Exhibit 101 contains a telephone contact number. Ms. Miller notes the contact number turned out to be an Alaska telephone number, not a Garden City, New Jersey military base. The person answering the Anchorage telephone number did not know anything about Mr. Sherman and the letter allegedly from the Commanding Officer of the 25th Marines.

Exhibit 99 is an employer’s statement from the Navy’s “Naval Personnel Command.” The statement says no electrical school attendance or training is documented in Mr. Sherman’s Navy service record.

Exhibit 103 is an unemployment insurance “Application For Service” that claimants complete to establish an unemployment insurance new claim and start a benefit year. Mr. Sherman completed the document and signed it with a signature dated August 11, 1997. Mr. Sherman signed the document certifying:

I understand there are state and federal penalties for providing false information.

On Exhibit 103, Mr. Sherman certified that he worked:

1.
as a lab technician for the Camai Medical Center in Naknek, Alaska from January 14, 1997 to July 28, 1997;

2.
as a medical technician for the Salvation Army in Anchorage, Alaska from November 20, 1996 to January 1, 1997;

3.
as an Investigator II for the State of Alaska Medical Examiner in Anchorage, Alaska from October 1, 1996 to October 14, 1996; and

4.
as an Instructor at the Career Academy in Anchorage, Alaska from January 4, 1996 to June 12, 1996.

On Exhibit 103 signed August 11, 1997, Mr. Sherman marked that he is “On Call” with the Salvation Army. He could have marked “Voluntary Quit,” “Fired,” or “Laid Off,” but he did not.

Ms. Miller correctly points out that Mr. Sherman gives contradictory work histories to DOL depending upon whether he is trying to get a journeyman electrician license or unemployment insurance benefits.

As a result of Mr. Sherman’s receipt of a journeyman electrician license, the IBEW electrical union dispatched Mr. Sherman to work in February 1999. As a result of the dispatch, Mr. Sherman performed journey level electrician work in Alaska.

Mr. Sherman never revealed on any unemployment insurance claims his February 5, 1999 to February 25, 1999 work with Erickson Electric, Inc. of Ketchikan. He also concealed from his claims his separation from employment with that employer.

Lacking rebuttal or explanation from Mr. Sherman against evidence provided by Ms. Miller, the Salvation Army, and Erickson Electric, Inc., the hearing record severely undermines Mr. Sherman’s credibility. Mr. Sherman’s testimony and written statements are insufficient to overcome any evidence to the contrary. In view of Mr. Sherman’s credibility problems, the Tribunal makes the following findings.

The Tribunal finds that while under oath Mr. Sherman falsely accused the Salvation Army of creating fraudulent records with the intent of misleading government agencies and private organizations.

Mr. Sherman failed to report work and earnings or underreported earnings on unemployment insurance claims as shown in the columns above. The employer reported income in those columns is correct.

Mr. Sherman falsely stated on his unemployment insurance claims that he was on-call with the Salvation Army. He concealed from his claims that he had restricted himself from work with the Salvation Army to pursue self-employment. He concealed his employment with, wages from, and separation from employment with Erickson Electric, Inc.

Mr. Sherman submitted a November 21, 1997 letter to the Salvation Army (Exhibit 51) that states, in part:

In the future I will only be available for work Tuesday, Wednesday and Thursday, from 2400-0800.

While I would like to continue full time, (as I discussed with Helen when she hired me for this new position) $9.06 an hour is not enough for my to live on comfortably, and I am forced to rely heavily on other part time work which pays more . . . 

As I continue to work other part time jobs with odd scheduling I may be available for other shifts, but not reliably.

Mr. Sherman worked as a detox technician in the Salvation Army’s detoxification unit dealing with clients in crisis. The unit deals with the safety and recovery of clients who have chemical dependency problems.

The Salvation Army is constrained by government grants, private organization certification requirements, and ordinary common sense to provide a reasonably safe environment for its clients. Safety depends upon reliable staffing. The Salvation Army had to be able to rely upon Mr. Sherman reporting for work when needed. The employer removed him from the work schedule because he said he could not be relied upon. He last worked on December 6, 1997. The separation from work is a discharge caused by Mr. Sherman’s desire to pursue self-employment.

The fraud redetermination under appeal disqualified Mr. Sherman for the weeks ending December 13, 1997 through May 23, 1998 based on his assertions to the Salvation Army that he could not work full‑time. Mr. Sherman failed to participate at all of the hearing sessions to establish he was available for work during this period. His November 21, 1997 letter cited above, shows he restricted his availability for work by at least the week ending November 22, 1997. Lacking persuasive evidence to the contrary, that unavailability for work continued through the week ending May 23, 1998, if not beyond, due to his pursuit of self‑employment.

Mr. Sherman worked for Erickson Electric, Inc. as a journeyman wireman from February 5, 1999 to February 25, 1999. The employer discharged him for not calling in when missing scheduled work on February 26, February 27, and February 28, 1999.

Erickson Electric, Inc. hired Mr. Sherman after listing a journeyman wireman Ketchikan job opening with the IBEW Local 1547 in Anchorage. Local 1547 dispatched Mr. Sherman to Ketchikan where Erickson Electric, Inc. employed him.

Mr. Sherman did not participate in the hearing session that dealt with his separation from employment with Erickson Electric, Inc. Stephen Boehlert represented that employer. Mr. Boehlert’s unrefuted testimony establishes that Mr. Sherman was working about seven days per week, 12 to 15 hours per day. The employer paid him $27.32 per hour.

Mr. Sherman did not give Mr. Boehlert a resignation notice nor complain to him about work conditions. Mr. Boehlert did hear Mr. Sherman say that he felt housing and food were expensive. At the time, short-term lodging in Ketchikan cost about $70 to $80 per night and eating all meals in restaurants ran about $40 to $50 per day for a maximum cost of about $130 per day. Mr. Sherman’s pay exceeded his costs. Mr. Sherman failed to participate in the hearings and establish why he had to stop work with Erickson Electric, Inc. The hearing record fails to establish good cause for him to stop appearing for work without calling the employer.

The November 21, 2000 fraud redetermination disqualifies Mr. Sherman under AS 23.20.387 for the weeks ending July 29, 2000 through the week ending July 21, 2001 as penalty weeks for filing fraudulent claims. The redetermination apparently starts the penalty disqualification with the week ending July 29, 2000 because that was the week in which the original July 28, 2000 fraud determination was issued.

Mr. Sherman filed claims for the six weeks ending December 13, 1997 through January 17, 1998. He also filed claims for the weeks ending March 6, 1999 through April 10, 1999.


PROVISIONS OF LAW
AS 23.20.360 provides:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.362(c) provides:

The amount of benefits payable to an insured worker for a week of unemployment shall be reduced by

the amount of any severance or termination payment, wages in lieu of dismissal notice, or payment for vacation,

sick leave, or holidays that is attributable to that week.

AS 23.20.378 provides, in part:PRIVATE 


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.  An insured worker may not be disqualified for failure to comply with this subsection if


(1)
the insured worker is not available for work because the insured worker

 


(A)
is ill or disabled;




(B)
is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;




(C)
resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents; or



  
(D)
is serving as a prospective or impaneled juror in a court; or




(E)
is attending the funeral of an immediate family member for a period of no longer than seven days; and



(2)
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.

(b) A waiver of disqualification for an illness or disability under (a)(1) of this section may not exceed six consecutive weeks.

8 AAC 85.350 provides:

(b) A claimant is considered available for suitable work for a week if the claimant . . . 

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s last work.
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

AS 23.20.387(a) provides:

An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

8 AAC 85.380(c) provides:

The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

(f) In addition to the liability under (a) of this

section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.

AS 23.20.505 provides, in part:

(a)
An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.
CONCLUSION

The wages shown in the “Employer Reported Income” columns in the Findings section must be prorated against Mr. Sherman’s benefits consistent with the formula provided in AS 23.20.360. Under AS 23.20.360, Mr. Sherman is not entitled to any benefits if he earned more than $287.33 during a week falling in the benefit year that began August 12, 1997 or $156.66 during a week falling in the benefit year that began January 4, 1999. The $287.33 and $156.66 amounts are known as the “excess earnings” amount.

The holiday and vacation pay listed in the “Employer Reported Income” column must be deducted against Mr. Sherman’s benefits as required in AS 23.20.362. Under AS 23.20.362, benefits are reduced a dollar for every dollar of vacation and/or holiday pay.

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

A claimant who pursues self-employment removes himself from the class of people the unemployment insurance program is designated to protect, and he assumes the risk of his own unemployment by becoming an unemployed business person and not a compensable unemployed worker. The unemployment fund is not intended as a fund for those pursuing self-employment. See Williams, Comm'r Rev. 82H‑UI169, October 6, 1982.

Pursuit of self-employment or even part-time work did not provide Mr. Sherman with good cause to restrict his availability for work as an employee of the Salvation Army. Mr. Sherman is not eligible for benefits for the weeks beginning with the week ending November 22, 1997 through the week ending May 23, 1998. The hearing record does not contain copies of Mr. Sherman’s weekly or biweekly claim certifications for these weeks. The record fails to show whether he concealed his self‑employment or other employment from these claims. That issue will be remanded to the Investigation unit for further review.

Pursuit of self-employment does not provide good cause for refusing work. The Salvation Army discharged Mr. Sherman for misconduct connected with his work. Benefits must be penalized as required by AS 23.20.379 beginning with the first week in which Mr. Sherman became unemployed and the next five consecutive weeks. Under the fraudulent filing penalties required by AS 23.20.387, Mr. Sherman must be disqualified for all weeks affected by his failure to reveal his separation from work on a claim and an additional six penalty weeks for each week affected by the fraudulent claim. Since he filed for all six weeks of the disqualification period imposed by AS 23.20.379, the fraud penalty disqualification is 36 weeks.

Mr. Sherman’s failure to show good cause for failing to report for work and to call in when missing work constitutes misconduct connected with work. Erickson Electric, Inc. discharged Mr. Sherman for misconduct connected with his work. Benefits must be penalized as required by AS 23.20.379 beginning with the first week in which Mr. Sherman became unemployed and the next five consecutive weeks. Under the fraudulent filing penalties required by AS 23.20.387, Mr. Sherman must be disqualified for all weeks affected by his failure to reveal his separation from work on a claim and an additional six penalty weeks for each week affected by the fraudulent claims. Since he filed for all six weeks of the disqualification period imposed by AS 23.20.379, the fraud penalty disqualification is 36 weeks.

In Hunt, Comm’r Dec. 9426261, May 23, 1994, the Commissioner affirmed Department policy regarding presumptions of fraud arising from documents signed by claimants. The Commissioner held: 

“[A] presumption of intent to defraud arises on the basis of the falsified claim itself.” In re Gillen, Commissioner Decision 9121667, Dec. 6, 1991.
In Sandvik, Comm’r Dec. 97 1826, December 22, 1997, the Commissioner again addressed Department policy regarding presumptions of fraudulent filings. The Commissioner held:

The claimant insists he made a simple error in not reporting either that he had worked and voluntarily separated from work during the week he claimed. We find his contention unconvincing. In a prior decision of the department, it was held that the falsification of the claim itself raises a presumption of fraud.

A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud.]  Morton, Comm'r Dec. 79H-149, 9/14/79.

For the weeks shown in the columns in the Findings, Mr. Sherman either did not report work, wages, holiday pay, or vacation pay, or he substantially underreported his wages. The concealments and/or underreportings create a presumption of fraudulent filings. Mr. Sherman fails to overcome that presumption by providing evidence to establish that he did not deliberately conceal or underreport work and income. Lacking evidence to the contrary, each claim constitutes a fraudulent filing. Under AS 23.23.387, he must be disqualified for the week claimed plus an additional six penalty weeks for each week affected by a fraudulent claim.

DECISION
The November 21, 2000 fraud redetermination is MODIFIED and REMANDED and the claimant is disqualified and penalized as follows: 

MODIFICATION:

· The separations from employment from the Salvation Army and Erickson Electric, Inc. are MODIFIED from voluntary leavings without good cause to discharges for misconduct.

REMANDS:

· The issue of whether Mr. Sherman revealed on his claims for the weeks ending November 22, 1997 through May 23, 1998 the self‑employment and/or part-time employment that led to the loss of his Salvation Army employment is REMANDED to the Investigation unit for further investigation and resolution under AS 23.20.387 and other appropriate statutes. If the Investigation unit believes an issue requiring a penalty arises, the Investigation unit must issue a redetermination stating findings, law, and conclusion plus providing Mr. Sherman with a statement of appeal rights. That redetermination is separate from other redeterminations addressed in this decision.

· Under AS 23.20.390, a claimant is liable to repay all benefits to which he is not entitled plus pay an additional 50 percent penalty for all overpayments resulting from fraudulent claims. In this matter, all weeks listed in the income columns in the Findings are overpaid due to fraudulent claims. Mr. Sherman must repay those benefits plus a 50 percent penalty. His fraudulent claims cause more than just those weeks to be denied and will result in additional 50 percent penalties. Calculation of the overpayment and penalties is REMANDED to the Investigation unit for processing through the unit’s computer system. The Investigation unit must issue an overpayment redetermination statement to Mr. Sherman that identifies the amount overpaid for each week and the penalty amount that arises from each week. The overpayment redetermination must provide Mr. Sherman with new appeal rights that allow him to challenge only the amounts of the benefits he was paid and the mathematical calculations of the overpayments and penalties. This redetermination must be issued separately from the self‑employment/part-time employment remand redetermination addressed above.

· Whether Mr. Sherman perjured himself in the hearing per AS 23.20.060, AS 23.20.070, and/or other statutes is REMANDED to the Investigation unit for review.

DISQUALIFICATIONS AND PENALTIES:

· Under AS 23.20.360, proration of wages against the weeks ending August 23, 1997, September 20, 1997, October 4, 1997 through December 6, 1997, February 20, 1997, and February 27, 1997 is AFFIRMED. Wages are attributable to these weeks as shown in the “Employer Reported Income” column in the Findings section above.

· Under AS 23.20.362, proration of holiday and vacation pay against the weeks ending November 29, 1997 and December 6, 1997 is AFFIRMED. Holiday and vacation is attributable to these weeks as shown in the “Employer Reported Income” column in the Findings section above.

· Under AS 23.20.378, benefits are disqualified for the weeks ending November 22, 1997 through May 23, 1998 for failure to satisfy availability for work requirements.

· Under AS 23.20.379, benefits are disqualified for the weeks ending December 13, 1997 through January 17, 1998 for being discharged by the Salvation Army for misconduct connected with work, the claimant’s maximum benefit entitlement is reduced by three weeks, and the claimant’s eligibility for extended benefits may be jeopardized.

· Under AS 23.20.379, benefits are disqualified for the weeks ending March 6, 1999 through April 10, 1999 for being discharged by Erickson Electric, Inc. for misconduct connected with work, the claimant’s maximum benefit entitlement is reduced by three weeks, and the claimant’s eligibility for extended benefits may be jeopardized.

· Under AS 23.20.387, benefits are denied and penalties are applied for filing fraudulent claims as follows:

· Benefits are denied for the weeks ending August 23, 1997, September 20, 1997, October 4, 1997 through December 6, 1997, February 20, 1997, and February 27, 1997 as weeks affected by the concealments and/or underreportings of wages required to be reported per AS 23.20.360. Six penalty weeks for each affected week equals 84* penalty weeks for filing fraudulent claims. However, AS 23.20.387 limits the maximum penalty weeks applied in one determination or decision to 52.

· Benefits are denied for the weeks ending November 29, 1997 and December 6, 1997 as weeks affected by the concealments of holiday or vacation pay required to be reported per AS 23.20.362. An additional 12* penalty weeks are imposed for filing fraudulent claims.

· Benefits are denied for the weeks ending December 13, 1997 through January 17, 1998 as weeks affected by fraudulent claims concealing and/or misrepresenting the Salvation Army separation from work required to be reported per AS 23.20.379. An additional 36* penalty weeks are imposed for filing the fraudulent claims.

· Benefits are denied for the weeks ending March 6, 1999 through April 10, 1999 as weeks affected by fraudulent claims concealing the Erickson Electric, Inc. separation from work required to be reported per AS 23.20.379. An additional 36* penalty weeks are imposed for filing the fraudulent claims.

· The penalty weeks disqualification begins in the week when the Investigation unit issued its determination or redetermination under appeal. In the November 21, 2000 redetermination, the Investigation unit began the 52‑week penalty disqualification with the week ending July 29, 2000. That is the week in which the unit issued the original determination in this matter. The Tribunal will not disturb the Investigation unit’s decision in this case, although a reasonable argument could be made that the 52-week period should start with the week containing November 21, 2000. The 52-week penalty disqualification begins with the week ending July 29, 2000 and ends with the week ending July 21, 2001.
* AS 23.20.387 provides that the maximum penalty weeks disqualification applied for all issues of fraud addressed in one determination or decision may not exceed 52 weeks.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 31, 2001.








Stan Jenkins








Hearing Officer

