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CASE HISTORY

Mr. Proulx timely appealed a determination issued on December 1, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Proulx last worked for Fountainhead Development, Inc. during the period May 23, 1995, through November 3, 2000. He earned $12 per hour for full-time work as a maintenance worker. Mr. Proulx was discharged effective November 9 for violating the uniform requirement and for having a poor attitude.

On July 28, 2000, Mr. Proulx was given a written reprimand that warned him if he failed to wear his uniform in the future he could face possible termination. The warning also indicated he would be suspended for three days if the infraction occurred again. From July to November, Mr. Proulx did not wear his uniform at least twice, maybe more.

On November 3, the general manager, Ms. Millard, counseled 

Mr. Proulx about his failure to wear his uniform. Mr. Proulx indicated all five of his uniforms were dirty because he had worn the last clean uniform while changing the oil in his car. 

Ms. Millard suspended Mr. Proulx for three days.

During the November 3 meeting, Ms. Millard spoke to Mr. Proulx about his attitude. He indicated he would have a better attitude if he could get a raise and promotion to a supervisor’s position. She had advised him several weeks earlier that no positions were available. Ms. Millard took his comment to mean he would only improve if he got a raise. 

Ms. Millard discussed his attitude because she had received complaints from several employees about Mr. Proulx’s attitude and demeanor. Some employees thought Mr. Proulx acted like he was being bothered every time he was asked to fix something. Ms. Millard felt Mr. Proulx was not concerned about his attitude--that the company should only be concerned about his performance. There is no dispute Mr. Proulx’s work performance was good.

The employer decided to discharge Mr. Proulx after Ms. Millard’s meeting with him on November 3. The decision was made because he showed no interest in wearing the required uniform and because of his demeanor toward other employees.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Vaara, Comm'r Dec. 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." In Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

The record establishes Mr. Proulx failed to comply with a reasonable request of his employer. He had been previously warned for the same rule violation in the past. Mr. Proulx knew or should have known his job was in jeopardy. The employer’s decision to discharge Mr. Proulx as a result of his failure to wear the required uniform was a willful disregard of the employer’s interest. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on December 1, 2000, is AFFIRMED. Benefits are denied for the weeks ending November 11, 2000, through December 16, 2000. Mr. Proulx’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 4, 2001.
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