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CLAIMANT:




   
EMPLOYER:

JULIAH DUPERT   


   

GWENNIE'S OLD AK RESTAURANT

CLAIMANT APPEARANCES:

   
EMPLOYER APPEARANCES:

JULIAH DUPERT   


   

NONE             

ESD APPEARANCES:

None

CASE HISTORY
The claimant appealed a notice of determination issued on December 12, 2000, which denied benefits pursuant to AS 23.20.379 on the ground that she was discharged for misconduct in connection with the work. 


FINDINGS OF FACT

Ms. Dupert worked as a waitress for Gwennie's Old Alaska Restaurant in Anchorage, Alaska from October 15, 1998 through November 26, 2000. She earned $5.65 per hour, and generally worked forty hours per week. She began a claim for unemployment insurance benefits on July 11, 2000. The weekly benefit amount is $172 plus dependents allowance.

On November 25, 2000, the employer scheduled Ms. Dupert to work from 7:00 a.m. to 3:00 p.m. At 6:05 a.m., Ms. Dupert telephoned the employer to notify them that she would not be to work because she was "locked out" of her apartment. She and her boyfriend had a disagreement the night before, and Ms. Dupert walked to her girlfriend's house. The boyfriend went to Eagle River and left the house locked. Ms. Dupert did not have her keys to the apartment when she left. She did not have the funds to pay $75 for a locksmith to open the door. She could not reach the windows to crawl inside the apartment. She believes her landlord did not have a key because when she rented the apartment the landlord asked her to make a copy, but she had not done that. Her dentures and her uniform were inside the apartment, and she believed the owner would "send her home" without those two items.

On November 26, 2000, Ms. Dupert appeared for her regular shift. After her shift ended, the employer notified her that she was discharged for failing to appear at work the previous day. The employer reported to the Alaska Employment Service representative that Ms. Dupert had received three written warnings, she had written three letters of apology, and she had been discharged in the past due to attendance problems. The employer did not attend the hearing. Ms. Dupert denies receiving three written warnings, but agrees that she was warned verbally. She also wrote two letters of apology. In June 2000, the employer discharged Ms. Dupert for being tardy.  The employer discharged her November 26, 2000 due to absence. The employer informed Ms. Dupert that if she "got rid of her boyfriend" she could come back to work. She believes the employer did not like her boyfriend. Her boyfriend worked for the employer in the past. 


PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 

23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d) "Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior which an employer has the right to expect of an employee; unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) a claimant's conduct off the job, if the conduct

(A) shows a willful and wanton disregard of the employer's interest; and 

(B) either

(i) has a direct and adverse impact on the employer's interest; or 

(ii) makes the claimant unfit to perform an essential task of the job. 


CONCLUSION

The duty to be at work on time and to stay at work is implicit in the contract of hire. This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed. Benefit Policy Manual, MC 15. 

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, 9225438, June 18, 1992.

Ms. Dupert left her home due to a domestic dispute and was subsequently locked out of her home. The inability to get into her home for personal items gave her compelling reason or good cause for not appearing at work since the employer would not have allowed her to work without the personal items. She notified the employer of the absence an hour before the shift. Therefore, she took reasonable steps to protect her employment.  Ms. Dupert was discharged for reasons other than misconduct in connection with the work.    

DECISION
The determination issued on December 12, 2000 is REVERSED.  Benefits are allowed for the weeks ending December 2, 2000 through January 6, 2001, pursuant to AS 23.20.379(a)(2) on the ground that the claimant was discharged for misconduct in connection with the work. The reduction to the claimant's maximum benefit entitlement is undisturbed.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on January 9, 2001.
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Cynthia Roman







Hearing Officer    

