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CASE HISTORY

Mr. Noriega timely appealed a determination issued on November 22, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Noriega worked for Veco Alaska, Inc. during the period 

August 14, 2000, through September 4, 2000. He earned $18 per hour for full-time work as a rigger. Mr. Noriega’s employment ended effective September 4.

On September 4, the two cranes Mr. Noriega “rigged” for had completed their portion of the project. The only remaining crane in operation was the mid-sized crane operated by John Darst, who apparently did not care for Mr. Noriega. Mr. Darst treated 

Mr. Noriega with indifference or treated him “kind of funny.”

Mr. Darst approached Mr. Noriega toward the end of the shift on September 4 and told him (Mr. Noriega) to “get the hell away from my crane. I don’t want you rigging for me or anywhere around. Just go around and bull s--t and talk to everybody else; I don’t need you working for me.” Mr. Noriega then went to discuss the situation with Mr. Miller, night superintendent.

Mr. Miller indicated that if Mr. Noriega “couldn’t work for 

Mr. Darst then you need to go home.” Mr. Noriega then left the work site. He did not return to work the following day. 

Prior to September 4, Mr. Noriega only rigged for Mr. Darst on rare occasions. On those occasions, the interaction between the two was acceptable. He did not talk to upper management about the final incident because he slept during the day when management normally worked.

Mr. Noriega contacted his former employer several days after his last day of work to inquire about his final paycheck. The day supervisor was sorry Mr. Noriega had not come to him about the situation. The job was over within several days of Mr. Noriega’s last day of work. He could have remained on the job and just sat around until layoffs occurred but would have felt “stupid” doing that.


PROVISIONS OF LAW
AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:

In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….
The record establishes that Mr. Noriega was sent home from the job, which would indicate the employer initiated the work separation. Accordingly, the Tribunal concludes Mr. Noriega was discharged wherein the employer bears the burden to show misconduct connected with the work.

The employer’s failure to appear and provide rebuttal testimony establishes Mr. Noriega’s testimony to be more reliable. There is no evidence Mr. Noriega acted willfully against his employer’s interest. Given the job was close to completion, the employer simply chose to terminate Mr. Noriega several days early. Therefore, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on November 22, 2000, is REVERSED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the week ending September 9, 2000, through October 14, 2000, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 9, 2001.
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