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CASE HISTORY

Mr. Casas appealed a determination issued on November 8, 2000, that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work. Mr. Casas filed his appeal on December 21, 2000, raising an issue of timeliness pursuant to AS 23.20.340.


FINDINGS OF FACT
Timeliness of Appeal Issue

Mr. Casas established an unemployment insurance claim effective October 30, 2000. At the time he opened his new claim, he was living in Soldotna. Mr. Casas moved to Anchorage on November 5 and notified the Employment Security Division (ESD) of his new address on November 20. He notified the ESD through the submission of a claim certification (Exhibit 10) dated November 20 for the weeks ending November 11 and 18, 2000.

Exhibit 10 was mailed to Mr. Casas’ address of record (Soldotna) on November 9. The determination under appeal was also mailed to 

Mr. Casas on November 9. Mr. Casas received and completed the certification form. Until Mr. Casas got his postal box in Anchorage (on or about November 10), he had his friends and neighbors in Soldotna forward his mail to him.

On December 21, 2000, Mr. Casas questioned the ESD about the “penalties” applied to his claim. He had a neighbor read the determination under appeal and then contacted the ESD for an explanation. Mr. Casas filed his appeal that day.

Mr. Casas does not read or understand English very well. He usually has help with his filings. Mr. Casas did not get help right away when he moved to Anchorage because his friends did not know anything about unemployment insurance. He did not attempt to contact the Anchorage Call Center for assistance. When Mr. Casas was in Soldotna, he had a friend help him with the call to “Juneau” when he initially filed. He was told at that time the employer would be contacted about the work separation.

At the time he opened his claim for benefits, Mr. Casas received but did not have read to him a claimant handbook containing instructions on how to file. Mr. Casas filed for benefits in 1993 by opening the claim through a California office that had Spanish speaking representatives. He was denied benefits at that time as a result of a voluntary quit (Exhibit 3).

On December 2, 2000, Mr. Casas filed a pre-printed paper certification for the bi-weekly period ending December 2, 2000 (Exhibit 11). Prior to December 21, he received at least two notifications that his benefits had been denied.

Work Separation Issue

See Conclusion and Decision.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:PRIVATE 

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f) If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations….


CONCLUSION
Timeliness of Appeal Issue

In Biessel, Comm'r Decision No. 9224963, May 27, 1992, the Commissioner of Labor stated:  

The phrase "circumstances beyond a claimant's control" was not intended to mean simply mislaying, forgetting about, or losing a claim certification.  

"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Dec. 9028559, January 30, 1991….

In Whitlock, Comm'r Dec. No. 9229240, March 17, 1993, the Commissioner of Labor addressed an appeal reopening issue in part as follows: 


There is a presumption that mail which is properly addressed 
and placed within the U.S. mail system will be timely 
delivered to that address. Only if it can be shown that some 
circumstance occurred which prevented or reasonably can be 
shown to have prevented the delivery of the mail can that 
presumption be overcome...and the fact that he did receive 
the packet of documents would strengthen the presumption that 
mail is correctly delivered to his address.  


In Gunia, Comm'r. Decision No. 9322653, July 16, 1993, the Commissioner of Labor stated in part:

The claimant did not appear for the hearing because he did not receive the hearing notice. He is not sure why the notice did not get to him, except that "My girlfriend gets my mail out of my box. She may have misplaced it somewhere." The hearing officer noted that he received other correspondence there such as claim certifications and benefit checks.

We have previously held that "The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]." In re Anderson, Comm'r Dec. 84H-UI-186, IC Unemp. Ins. Rptr. (CCH), AK 8101.08, 7/20/84. As the claimant in this case apparently did not get his mail for such a reason, we conclude his failure to appear at the hearing scheduled was not due to circumstances beyond his control….

There is no dispute that the notice of determination under appeal was sent to Mr. Casas’ Soldotna address and he had already left that residence. However, Mr. Casas entrusted friends and neighbors to ensure he received his mail. In fact, Mr. Casas received and filed his claim certification form for the bi-weekly period ending November 18, 2000, which was mailed to his Soldotna address. This provides the assumption that he also received the determination dated the same day as his certification form.

Mr. Casas was able to complete and submit his certification form noted above in a timely fashion. He obtained assistance in reading and completing that form. Therefore, the Tribunal can only assume Mr. Casas had access to that same assistance in reading and understanding the determination under appeal.

Further, a claimant who does not understand what is sent to him has the responsibility to contact the ESD for assistance. Mr. Casas did not contact the ESD about his denial of benefits until he failed to receive a check after several bi-weekly filings. There is no evidence Mr. Casas was prevented from filing his appeal on time. 

Work Separation issue

The Tribunal does not have the jurisdiction to consider this matter.

DECISION
The appeal filed on December 21, 2000, against the determination issued on December 21, 2000, is DISMISSED as untimely filed. Benefits are denied as shown on the determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 17, 2001.
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Hearing Officer

