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CASE HISTORY

Mr. Pierce timely appealed a determination issued December 19, 2000 that denied benefits under AS 23.20.379.  The determination held Mr. Pierce voluntarily left suitable work without good cause.

FINDINGS OF FACT

Mr. Pierce was employed by Hutchings Chevrolet Incorporated from February 10, 2000 to December 6, 2000.  He worked full-time and last earned $15 an hour.  Mr. Pierce maintains he was discharged; the employer contends he voluntarily quit work.

Mr. Pierce believes he was originally hired as a painter’s helper, under the direction of Doug Nelson, the shop foreman.  Mr. Nelson painted, performed bodywork, and “oversaw Mr. Pierce as well as car detailers.  Mr. Nelson worked for the company four or five years and was last paid at the rate of $22 an hour.  Subsequently, Mr. Nelson’s employment ended.  Mr. Pierce assumed all painting and bodywork responsibilities at that point.  He was not required to oversee the car detailers.

Mr. Pierce was hired at the rate of $12 an hour.  Later, the vice‑president (VP), David Shawn Hutchings, granted Mr. Pierce’s requests for a wage increases in June or July 2000 from $12 to $14 an hour, then to $15 an hour.  Mr. Pierce had requested a $19 an hour raise.

Around the first part of November 2000, Mr. Pierce again asked the VP for a raise.  In that case, however, Mr. Pierce was willing to settle for a flat commission rate of $19, instead of an hourly amount.  The VP stated he would check into the feasibility of that request.  Mr. Pierce believed the VP said, “Let’s go for it,” meaning the raise was approved.

In November 2000, the president, David Hutchings, commented to Mr. Pierce that he would have to submit a bid for outside work, i.e., work on the president’s personal vehicle, if Mr. Pierce’s salary was changed from hourly to commission-based.  Mr. Pierce concluded that statement also meant his $19 commission rate had been approved.

The $19 commission amount was not reflected on Mr. Pierce’s November 2000 paycheck.  After further discussions with the VP, Mr. Pierce understood the delay in the approval of the raise was the result of some question about pay calculations in relation to time spent giving work estimates, the VP’s desire to discuss the matter with the president, and the VP’s lack of instructions to the bookkeeper.

On or about December 6, 2000, the VP explained to Mr. Pierce that, according to work and earnings calculations of Mr. Pierce’s last four months of employment, Mr. Pierce would make substantially less on a commission-based salary as compared to an hourly rate.  On that basis, the VP had decided not to change Mr. Pierce’s salary rate.  Sarcastically, however, the VP commented the salary change was Mr. Pierce’s decision.

After the December 6 discussion with the VP, Mr. Pierce contacted the president about the salary increase matter.  The president was tired of hearing about the raise issue, especially since Mr. Pierce had been told several times prior the VP was handling the matter.  At that point, the president purportedly stated, “If you’re that unhappy, pack your tools.”  The president had concluded Mr. Pierce was unhappy at work from comments he heard from workers that Mr. Pierce cursed and threw things.  In a follow-up conversation, Mr. Pierce told the president he was leaving.  The employer concluded Mr. Pierce quit work.  The departure process was friendly.  The employer, his brother, and others helped Mr. Pierce pack because some of the tools were heavy.

Mr. Pierce testified the president offered the following statements on December 6:

I’m tired of hearing about the raise.  You’re not getting a raise.  You’re not going to be happy here, so just take your tools and go home.

Mr. Pierce commented it was not his intention to upset the president.  The president stated he was upset none the less and purportedly repeated the statement about Mr. Pierce going home.  Mr. Pierce further contends that while he was packing, the president confirmed Mr. Pierce was fired.  Other than the employer and Mr. Pierce, there were no other witnesses to the separation.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

In Burton, Comm’r Decision No. 00 00695, September 15, 2000, the Commissioner of Labor stated, in part:

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.
Whether the president stated, “If you’re that unhappy...” or “You’re not going to be happy...,” Mr. Pierce had the option of correcting the president’s perception about his state of happiness as it related to continuing employment; but, he did not.  And, Mr. Pierce routinely misinterpreted the president and/or vice-president’s words and behavior.  Based on those factors, I conclude Mr. Pierce quit work.

To establish good cause for leaving work, evidence must be presented to show Mr. Pierce was left with no other reasonable alternative than to quit on the date shown.

Mr. Pierce did not offer a reason for quitting.  On the contrary, he denied quitting.  Apparently then, the conditions at work were not so onerous as to offer Mr. Pierce no other reasonable alternative than to quit.  Mr. Pierce is subject to the disqualifying provisions under the separation from work law.

DECISION

The December 19, 2000 determination is AFFIRMED.  Benefits are denied for weeks ending December 9, 2000 to January 13, 2001 under AS 23.20.379.  Mr. Pierce’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Pierce may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on January 20, 2001.


Doris M. Neal


Hearing Officer

