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CASE HISTORY

The employer timely appealed a determination issued on November 22, 2000, that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Morgan last worked for Jefferson Smurfit Corporation during the period January 10, 2000, through November 1, 2000. She earned $10.50 per hour for full-time work as a driver/laborer. Ms. Morgan was discharged effective November 1, 2000, because she had too many safety violations.

On or about November 1, Ms. Morgan was operating a loader that slid on the ice and hit a brick wall. The steps on the loader were damaged. Ms. Morgan knew the area was slippery but did not contact anyone to sand or de-ice the area because the cardboard she was loading was needed on the conveyor belt. She opted to take the cardboard from the end of the pile near the wall because it needed to be reduced. The employer contends she could have gotten her load from the center of the pile, which would have allowed her to avoid the accident.

Prior to the final incident, Ms. Morgan had received numerous safety warnings, both written and verbal. In September, she was placed on suspension because of the amount of violations she had incurred. Those violations included her failure to wear her safety gloves at all times; driving a truck with a flat tire; running over a jack that caused damage to the truck’s air lines; backing her truck into a loader; and failure to contact a supervisor when a 40 yard volume dumpster almost slipped off a lift.

Ms. Morgan knew her job was in jeopardy. She opted not to get someone to de-ice the loading area around the cardboard because she felt the employer would not want to stop operations. 

Ms. Morgan had a problem with her gloves being too big or too hot, yet was given a new pair when she complained. She was also seen not wearing her safety glasses and admits she received a new pair when she complained they pinched her nose.

Ms. Morgan argues that she was given too many tasks at once and would forget to do something. She admits she ran over the jack but had forgotten it was there. Ms. Morgan also admits she backed into the loader, and was probably going a little too fast, but she did not see it. The loader was not parked in an unusual spot.

The employer advises all employees at the time of hire and throughout their employment of the high priority on safety. 

Ms. Morgan admits she knew safety was a number one priority of the employer. She believes the high amount of overtime and the lack of time off created stress for her. 

Ms. Morgan believed some other employees may not have received warnings about safety violations. The employer adamantly disagreed with her statement. Mr. Barton, plant manager, issued safety warnings to all employees regardless of sex or race. The employer also conducts daily safety meetings. No evidence of any disparities between the employees was provided for this hearing.

While on her disciplinary probation (September 21 through 

October 21), Ms. Morgan did improve in her safety awareness. The employer contends Ms. Morgan had the ability and on occasion displayed that ability to perform the work at the safety level the company expected.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division’s Benefit Policy Manual, Section MC 300, states in part:

Repeated carelessness or negligence after warning is misconduct in connection with the work, even if no single act would have been considered misconduct standing alone. The frequency and seriousness of the acts must, however, indicate a "intentional and substantial disregard of the employer's interest."…

A worker is expected to perform the work to the best of the worker's ability. A failure to perform the work cannot be considered misconduct in connection with the work, if it can be attributed to isolated instances of poor judgment, good faith errors, unavoidable accidents, or mere inefficiency resulting from lack of job skills or experience.

Misconduct can, however, be established by a willful failure to perform properly, gross negligence, or recurrent carelessness or negligence after warning. Brown, Comm'r. Dec. 9225760, July 6, 1992.

Ms. Morgan had a long list of safety violation warnings. Despite those, she continued to display acts of carelessness and negligence, several of them being the same type (failure to consistently wear protective equipment). She knew her job was in jeopardy, yet continued to act carelessly that eventually caused damage to the employer’s equipment. Ms. Morgan had the ability to stop operations in the light of any safety hazardous. The employer’s priority was and continues to be one of safety. Her discharge from work amounted to misconduct connected with the work.

DECISION
The determination issued on November 22, 2000, is REVERSED. Benefits are denied for the weeks ending November 4, 2000, through December 9, 2000. Ms. Morgan’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 11, 2001.
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