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STATEMENT OF THE CASE

On December 22, 2000, the Tanana Chiefs Conference, Inc. timely appealed a notice of determination issued under AS 23.20.379. The issue before me is whether Mr. Ursel voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Ursel began working for Tanana Chiefs Conference, Inc. (hereafter, “the TCC”) on March 6, 1989. He last worked on November 10, 2000. At that time, he was scheduled to work 40 hours per week, and earned $33.38 per hour. Mr. Ursel was on-call at all times, including the weekends, and so had overtime as well. Mr. Ursel was the director of the McGrath Health Center. His services extended not only to the residents of McGrath, but also to four other communities in the area. The total population served was approximately 625.

Because he was on-call, Mr. Ursel found that he was frequently called in to work in the evenings and on the weekends. Between June and September 2000, he worked 425 hours, took 183 hours of leave, and had 32 hours of holiday time off.

Mr. Ursel supervised an office manager, a community health aide, and a certified nurses assistant. There were times when these people were not able to provide some problem brought to the clinic, whereupon he would be called. Mr. Ursel’s position is usually also responsible for the supervision of a coordinating instructor, but, because Mr. Ursel’s wife filled that position, supervision of her was removed from him. He was also responsible for the budget and for finding his own replacement when he took time off. If he were unable to find someone, the TCC would render assistance.

On May 19, 2000, Mr. Ursel gave written notice of his intent to resign his employment effective June 16. After a meeting held subsequently, he retracted his resignation on June 1. During the meeting, the TCC agreed that they would hire replacement while Mr. Ursel went on a leave of absence of several months. As it turned out, Mr. Ursel did not take much time off because he felt duty-bound to be available as needed. He was only able to get one to two weeks off at a time.

Mr. Ursel requested time off to attend a continuing medical education course. The course was to be held in Anchorage in early November. At first, Ms. Malemute, the rural health services director, approved the leave. Later, she retracted the leave, however, because there was no one to cover the clinic. The person scheduled to cover the clinic was unable to make it to McGrath because of a late freeze-up of the river. Mr. Ursel needs 100 hours of training each year to maintain his license. Although the course he wanted to attend was not one specifically required, it would have added to the number of required hours. There are several classes given throughout the year that would have satisifed Mr. Ursel’s hours requirement.

After Ms. Malemute cancelled the leave approval, Mr. Ursel considered the number of hours he had been working, the perceived lack of support from the TCC, and the cancelled training leave, and decided he could not handle the job any longer. He submitted his notice of resignation on October 26 to be effective November 10. Exhibit 6, page 3. Mr. Ursel would not have quit his employment at the time he did had the leave remained approved.

In his letter of resignation, Mr. Ursel wrote that he was resigning “to do something different.” He had applied for work with BP Exploration and Alyeska Pipeline Service Company. Mr. Ursel did not have an offer of work from either of those companies. He did not seek other employment or wait until he had another job offer before quitting because he “couldn’t take it any longer.” Testimony, Mr. Ursel. He did not request a transfer to another facility because he did not believe there were any available. He did not request a transfer to a lower position, because there were none available in McGrath, and he is a physician’s assistant.

According to Ms. Davis, the human resources technician, there was a possible position open as a coordinator instructor in Fairbanks. This would be a demotion with a resultant decrease in salary.

Mr. Ursel also had concerns about his salary. He had not had a raise in several years, and had been negotiating for one for over three years. He had received annual cost-of-living allowance increases. In 1998, the TCC did a comparative study of salaries paid to similar positions in non-profit organizations and an Anchorage hospital. The TCC based Mr. Ursel’s salary on that study. The TCC gives salary increases only after recommendation by human resources and upon approval of the president. Because of budgetary constraints, human resources would not recommend Mr. Ursel for a salary increase. The salary issue was not the ultimate reason Mr. Ursel quit.

Mr. Ursel was also the mayor of McGrath, and ran his own satellite business. He avowed that these activities did not affect his job.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

Many different factors must be considered when determining whether a worker had good cause to leave employment. But it is ultimately the burden of the worker to establish that there were compelling and necessitous reasons that a “reasonable and prudent person of normal sensitivity” would find that there was no reasonable alternative. Mr. Ursel has not borne out that burden.

Mr. Ursel left his employment because of job burnout. However, much of the burnout was of his own making. His statement that he was working too many hours, at least during the period from June to September, does not impress the Tribunal. He was scheduled to work 40 hours per week. Figured at 40 hours per week, times 52 weeks, divided by 12 months, Mr. Ursel was scheduled to work 173.33 hours per month. Multiplying that by four months equals 693.33 hours. Yet, he determined from his time cards that he worked only 425 hours. Adding his time off equals 640 hours. This is less time than the average he was scheduled to work. Considering leave and holidays, he actually worked much less than that.

Mr. Ursel was also the mayor and ran his own business. While these activities may not have impacted his job, they certainly would have had an effect on him and his perception that he did not have enough time for himself and his family.

However, it is not the hours of work or the salary that caused Mr. Ursel to quit. Mr. Ursel quit his employment because his leave time to attend a class had been cancelled. Mr. Ursel would not have quit but for the cancelled leave, establishing this as the ultimate reason Mr. Ursel left his employment.

Leaving work because leave is cancelled does not establish good cause. Leave is a privilege, not a right, and the employer has the right to approve or disapprove leave as business dictates. Good cause may be established if an employer continues to disapprove leave for no good business reason, but that was not the case here. The leave was cancelled because the person scheduled to cover the clinic in his absence could not because of weather—something totally out of control of both parties.

Even if all of the reasons that Mr. Ursel has advanced were to be considered compelling, Mr. Ursel still needs to establish that there were no other reasonable alternatives. He has not established this. Because one of his concerns was overwork, he could have taken steps to lessen that by resigning his mayor position or closing his business. He was concerned about the number of hours of training he needed to maintain his license. His license was not up for renewal until June, leaving him with ample time to take classes to fulfill that requirement. Finally, he could have continued to seek other employment until he was offered a job.

It is the conclusion of the Appeal Tribunal that Mr. Ursel voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on December 14, 2000 is REVERSED. Mr. Ursel is denied benefits under AS 23.20.379 for the weeks ending November 18, 2000 through December 23, 2000. His maximum payable benefits are reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 2, 2001.


Dan A. Kassner


Hearing Officer

