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CLAIMANT

SUSIE WHEATLEY

CLAIMANT APPEARANCES
Susie Wheatley

Thelma Schrank

Marilee Hamilton

ESD APPEARANCES
None

CASE HISTORY

Ms. Wheatley timely appealed a redetermination issued January 2, 2001 that denied benefits under AS 23.20.378.  The determination held Ms. Wheatley was not able to work/available for work.  An overpayment issue, adjudicated under AS 23.20.390, was heard under a waiver of hearing notice.

Ms. Wheatley appealed another non-monetary determination issued November 22, 2000 that also denied benefits under AS 23.20.378, holding Ms. Wheatley failed to meet ability to work requirements.  On January 5, 2001, the Alaska Employment Security Division issued a redetermination that allowed benefits, reversing the original decision.  Therefore, the appeal against the November 22 determination is moot and will be dismissed.

FINDINGS OF FACT

Ms. Wheatley established an initial claim for unemployment insurance benefits effective November 6, 2000.  Her weekly benefit amount is $104.  Benefit week ending November 6, 2000 was credited as Ms. Wheatley’s unpaid waiting week.

The Alaska Employment Security Division’s (AESD’s) November 22, 2000 non-monetary determination indicated Ms. Wheatley reported she was not able to work beginning November 19, 2000 due to a medical issue.  Ms. Wheatley does not believe she offered said information because she considered herself able to work, although she was getting chiropractic adjustments for a pinched nerve in her arm.

The AESD required Ms. Wheatley to have her doctor complete a Medical Report.  Ms. Wheatley’s treating chiropractor refused to complete the medical document, possibly because Ms. Wheatley’s boyfriend questioned the doctor’s medical procedures.  Ms. Wheatley had chiropractic adjustments on November 13, 17, and possibly the week of November 24, 2000.

On December 29, 2000, Ms. Wheatley visited Marilee Hamilton, community health practitioner, and had her complete the Medical Report.  Ms. Hamilton stated on the form that Ms. Wheatley was no longer able to work as of November 13, 2000 but was able to work full-time beginning December 29, 2000.

Ms. Hamilton testified the November 13 date on the Medical Report was meant to indicate the date Ms. Wheatley stated her medical issue began.  Ms. Hamilton had no personal knowledge of Ms. Wheatley’s medical condition prior to December 29, the date Ms. Wheatley was first examined.  At the December examination, Ms. Wheatley showed no signs of a disability.

Ms. Wheatley testified she has been ready and willing to work in her usual occupation as a housekeeper since the start of her initial claim for benefits.  She has been pursuing work, and she has not been offered any work that she refused.

Ms. Wheatley was issued benefit payments for weeks ending November 18, 2000 to December 16, 2000, totaling $520.  The AESD charges Ms. Wheatley is liable for the repayment of those funds.

PROVISIONS OF LAW

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.  An insured worker may not be disqualified for failure to comply with this subsection if



(1)
the insured worker is not available for work because




(A)
is ill or disabled . . . .



(2)
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing or medical travel, jury service, or funeral attendance.


(b)
A waiver of disqualification for an illness or disability under (a)(1) of this section may not exceed six consecutive weeks.

8 AAC 85.350 provides, in part:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment.

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(b)
The department shall promptly prepare and deliver or mail to the individual at the individual's last address of record a notice of determination of liability declaring that the individual has been determined liable to refund the amount of benefits to which the individual is not entitled.  The amount, if not previously collected, shall be deducted from future benefits payable to the individual.  However, the department may absolve liability to the fund for repayment of all or a portion of those benefits if the department determines that an individual has died or has acted in good faith in claiming and receiving benefits to which the individual was not entitled and recovery of those benefits would be against equity and good conscience.

CONCLUSION

The unrebutted evidence offered in this case established Ms. Wheatley was ready, able, and willing to work during the period claimed.  For purposes of this benefit program, Ms. Wheatley met eligibility requirements.

Because the underlying medical issue is no longer disqualifying, related overpayment assessment is not applicable.  Ms. Wheatley is not liable for the assessed overpayment.

DECISION

The January 2, 2001 redetermination is REVERSED.  Benefits are allowed for weeks ending November 18, 2000 to December 30, 2000 and continuing under AS 23.20.378, if otherwise eligible.

The January 2, 2001 overpayment determination that relates to the January 2, 2001 ability to work determination is REVERSED and REMANDED to the AESD for recalculation.

The appeal against the November 22, 2000 determination was reviewed by the hearing officer in accordance with the provisions of AS 23.20.415.  The appeal of that issue is DISMISSED because the Alaska Employment Security Division issued a redetermination on January 5, 2001 that granted to Ms. Wheatley all that was sought by way of appeal.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on January 19, 2001.


Doris M. Neal


Hearing Officer

