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STATEMENT OF THE CASE

On December 28, 2000, Mr. Anastos timely appealed a notice of determination issued under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Anastos began working for Checkrite of Alaska on April 20, 1994. He last worked on December 6, 2000. At that time, he normally worked 40 hours per week, and earned $12.00 per hour in his position as a collection agent.

Mr. Anastos had heard from a coworker that Mrs. Bruns, co-owner and office manager of Checkrite of Alaska, was having an affair with one or more of the employees. He felt it best to inform Mr. Bruns of this. Mr. Bruns subsequently asked Mrs. Bruns about it.

On the evening of December 6, between 9:00 and 10:00 p.m., Mrs. Bruns called Mr. Anastos. During the conversation, Mr. Anastos recalls that Mrs. Bruns kept referring to him by an obscene term, and asked him how he would like someone like him working for his company. Mr. Anastos did not ask her what she meant by this, but assumed she no longer wanted him to work for Checkrite of Alaska. Mrs. Bruns does not recall having made that statement nor calling him improper names, but she admits she was very upset. Mrs. Bruns asked Mr. Anastos to come to a meeting with her and her husband the following morning, and bring any evidence he had. Mrs. Bruns recalls the meeting was scheduled for 10:00 a.m. Mr. Anastos recalls it was scheduled for 10:30 a.m.

The following morning, when Mr. Anastos did not arrive promptly at 10:00, Mrs. Bruns went across the street to get some coffee. Mr. Anastos arrived about 10:15, and found the door to the building locked. The Bruns’ daughter called out through a window that he should wait until Mr. Bruns arrived.

When Mr. Bruns arrived, Mr. Anastos and he engaged in a conversation about what Mr. Anastos had heard. Mr. Anastos then said that he would to continue working for Checkrite of Alaska. Mr. Bruns shook his head “no.” From this, Mr. Anastos assumed that he was discharged, and asked Mr. Bruns if he could clean out his desk. Mr. Bruns agreed. Mr. Anastos cleaned out his desk, and the two left the building and sat in Mr. Anastos’ truck having a further conversation.

Mrs. Bruns later spoke with Mr. Bruns about his and Mr. Anastos’ conversation. Although her testimony of what Mr. Bruns said occurred differed slightly from Mr. Anastos’ testimony, the differences were minor, and do not change the operative facts. However, Mr. Bruns told her that Mr. Anastos had quit.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d) “Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

The separation of Mr. Anastos from his employment occurred during the conversation with Mr. Bruns. During that conversation, Mr. Anastos told Mr. Bruns that he wanted to work.

In William Tyrell v. Department of Labor, 1KE-92-1364 CI, (AK Super. Ct., November 4, 1993), the Court held that an intention to quit is the sine qua non of a finding of voluntary quit. Mr. Anastos told Mr. Bruns that he wanted to work. He did not intend to quit his employment, and never told anybody that he had quit.  When Mr. Anastos told Mr. Bruns that he wanted to work, Mr. Bruns shook his head, “no.” From this, Mr. Anastos could reasonably conclude that he had been discharged. Mrs. Bruns’ comment of the prior evening would bolster that conviction. Mrs. Bruns may not remember having made that comment, and it is possible that she did not. However, she admits she was upset. It is not beyond reason that she was upset to the point that she would not remember the details of the conversation. The Tribunal concludes that Mr. Anastos was discharged from his employment.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

It is unfortunate that Mr. Bruns did not attend the hearing to give testimony on what occurred during the conversation with Mr. Anastos. The testimony that Mrs. Bruns gave is hearsay, and does not serve to overcome Mr. Anastos’ testimony. Mr. Anastos testified that Mr. Bruns and him discussed the rumors surrounding Mrs. Bruns. It is possible that Mr. Bruns decided that Mr. Anastos could no longer work for the company because he was spreading false rumors. It is also possible that Mr. Bruns simply didn’t want Mr. Anastos working for him under the situation. That will not be known. What is known is that Mr. Anastos apparently had a good work record. At least there is no record of any warnings. In short, we do not know the true reason that Mr. Anastos was discharged.

It is the conclusion of the Appeal Tribunal that Checkrite of Alaska has not borne out its burden of providing “evidence of a sufficient quantity and quality to establish that misconduct was involved.”
DECISION

The notice of determination issued in this matter on December 22, 2000 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Anastos is allowed benefits for the weeks ending December 9, 2000 through January 13, 2001 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 25, 2001.


Dan A. Kassner


Hearing Officer

