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STATEMENT OF THE CASE

On December 28, 2000, Mrs. Rodriguez timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Mrs. Rodriguez began working for Evergreen Aviation Ground Logistics in August 2000. She last worked on November 16, 2000. At that time, she normally worked 40 hours per week, and earned $7.00 per hour. Both Mrs. Rodriguez and her husband worked for Evergreen as ramp agents. The employer had sufficient faith in them that they were given the responsibility of training newly hired employees. Evergreen discharged both of them.

Four or five days before Mr. and Mrs. Rodriguez were discharged, a new employee, Jennifer, was hired. Jennifer began harassing Mrs. Rodriguez. She would throw mailbags from the plane instead of putting them on the conveyor belt. Often these would fall onto the ground, and Mrs. Rodriguez, who worked at the bottom of the belt, would have to stop the belt and pick up the packages. Throwing mailbags was against company policy because items could be broken, and the company could be fined. Mrs. Rodriguez told that to Jennifer, who just laughed at her.

The day after the mailbags incident, Mrs. Rodriguez could not locate her punch card. She was about to board the company bus used to transport workers to the planes. Jennifer asked her to open the door. Because Mrs. Rodriguez was looking for her card, she asked another employee to open the door. When Jennifer got on the bus, she thanked the other employee, saying that Mrs. Rodriguez was too stupid and didn’t know how to open the door. Mrs. Rodriguez did not respond to Jennifer’s comment, but told her immediate supervisor, in accordance with company policy. The supervisor is then supposed to tell the Human Resources Manager.

Either the same day or the following, Jennifer was driving the bus, with the employees, to the plane. She drove, according to Mrs. Rodriguez, “fast and like a crazy person.” There were some chocks on the bus, and when Jennifer “slammed on the brakes” some of the chocks fell and landed on Mrs. Rodriguez. Mrs. Rodriguez yelled to Jennifer to watch it. Jennifer did not respond. Mrs. Rodriguez again told her supervisor about the incident.

On Thursday, Mrs. Rodriguez and all the other employees were on the bus. Their supervisor told Mrs. Rodriguez and Jennifer that they were going to have a meeting right then and get everything out in the open. Mrs. Rodriguez responded that she had nothing to say, she had already told him everything. Jennifer told her that she was going to tell her what she wanted. Jennifer several times called her by an obscene name. Mrs. Rodriguez asked her not to call her that, and asked her supervisor to calm Jennifer down. Her supervisor let Jennifer continue.

Jennifer then called Mrs. Rodriguez by a racially offensive term (Mrs. Rodriguez is Puerto Rican), and stood up. Mrs. Rodriguez felt that Jennifer was going to hit her, stood up, and slapped Jennifer on her hat. The employees on the bus separated the two of them and called the Human Resources Manager, Wayne Wilbanks. Mr. Wilbanks asked that Jennifer be brought to the office. Mr. and Mrs. Rodriguez waited in the bus about 20 minutes. Mr. Wilbanks then came to the bus. Mrs. Rodriguez’ supervisor attempted to explain to him what had occurred, but Mr. Wilbanks stopped him, saying he wanted Mr. and Mrs. Rodriguez in his office.

When Mr. and Mrs. Rodriguez arrived at the office, Mrs. Rodriguez saw that the police were present. Mr. Wilbanks gave her an incident report to complete. Mrs. Rodriguez told him she did not want to write it out because, although she speaks English well, she does not write it well. Mr. Wilbanks asked her why she had not reported the incidents between her and Jennifer. Mrs. Rodriguez said that she had told her supervisor. Mrs. Rodriguez believes, therefore, that her supervisor never passed on her complaints to Mr. Wilbanks. Mr. Wilbanks did not ask her to explain what had occurred, but asked for her badge and discharged both her and her husband. Jennifer was not discharged nor reprimanded. Mr. Rodriguez had not participated in the incident on the bus.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

Fighting on duty is a serious violation of the contract of employment. As such, it is usually misconduct connected with the work.  It is not necessary that the employer have rules against fighting on the job.  Likewise, it is not necessary that the worker receive prior warnings or reprimands in order to have fighting on the job considered misconduct. . . . The only case in which a fight on the job is not misconduct is when the worker is acting in self‑defense and the worker did not provoke the altercation either physically or verbally. . . Care must be taken to distinguish self‑defense, where the worker is attacked without provocation, from starting a fight even if under extreme provocation.  No matter what the provocation, a worker who starts the fight is guilty of misconduct. Benefit Policy Manual, §MC 390.2

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

Mrs. Rodriguez has shown to the satisfaction of the Tribunal that she was provoked into striking Jennifer. However, she was not the one who started the fight. Her testimony strongly suggests that Jennifer had been verbally and physically abusive to Mrs. Rodriguez since Jennifer had been hired, and that her supervisor did nothing to curb Jennifer’s actions. On Thursday, Jennifer first got to her feet. Mrs. Rodriguez had good reason to believe that Jennifer was about to physically assault her, and acted in self-defense. Mrs. Rodriguez’s testimony also suggests some discrimination by Mr. Wilbanks when he would not take a statement from the Rodriguez’ supervisor, but discharged both Mr. and Mrs. Rodriguez with no statement from them as to what occurred.

It is the conclusion of the Appeal Tribunal that Evergreen Aviation Ground Logistics has not established that it discharged Mrs. Rodriguez for misconduct connected with her work.

DECISION

The notice of determination issued in this matter on December 27, 2000 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending November 25, 2000 through December 30, 2000. The reduction of Mrs. Rodriguez’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 26, 2000.
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