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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISIONPRIVATE 


P.O. Box 25509

Juneau, Alaska 99802-5509

APPEAL TRIBUNAL DECISION


Docket Number 00 TRA 003

Hearing Date: May 2, 2000

CLAIMANT:   

DAVID STRAIT       

CLAIMANT APPEARANCES:   

DAVID STRAIT      


   


    
ESD APPEARANCES:

SHERRY DRAKE

SHAWNA HARPER, OBSERVER

CASE HISTORY
The claimant appealed on April 14, 2000 a notice of determination issued on April 13, 2000. The determination denied benefits under AS 23.20.375 for the weeks ending March 11, 2000 through March 18, 2000, on the ground that his continued claim for those weeks was filed late without good cause.   


FINDINGS OF FACT

Mr. Strait filed an initial claim effective February 24, 2000, with a weekly benefit amount of $248.00 plus dependents allowance of $72. Mr. Strait is currently working as a student intern for the National Park Service. He is also attending a program of study in Geomatics, under the Trade Readjustment Act (TRA) program. 

Mr. Strait obtained a batch of blank claim certifications for future filing when he began his claim for unemployment insurance benefits. The claims included the address that the claims were to be mailed, as well as limited instructions. He was to have an additional form completed by a school official that was able to report his academic progress. Mr. Strait has been routinely placing the "school official" form in his advisors "box" located on campus on Fridays. His advisor, Ron Cothren, would then sign the form and place it in the box for pick-up by Monday. 

For weeks ending March 11, 2000 and March 18, 2000, Mr. Strait placed the "school official" form in Mr. Cothren's box on Friday, March 24, 2000. However, Mr. Cothren left town on March 24, 2000. Mr. Cothren did not return to school to sign the form until April 5, 2000.

He did not place the form in the advisor's box earlier because he was busy with other things. He has three children at home that he is often solely responsible for because his wife is a flight attendant who is away from home frequently.

Mr. Strait mailed the completed claim certification forms for weeks ending March 11, March 18, March 25, and April 1, 2000 on April 6, 2000.  Mr. Strait was delayed in filing the claim certifications because he did not get the claim certification to the faculty before Spring Break, and did not know Mr. Cothren would be out of town during the break. The advisor was then ill when he returned.  Mr. Strait was unaware that he could have other school officials sign the form for him, or that he could send in the forms without an advisor's signature. He felt there would not have been anyone besides Mr. Cothren who could verify his academic progress.


PROVISIONS OF LAW

Title 20, Part 617 of the Code of Federal Regulations, Subpart B, 617.18(a):


An individual shall not be paid TRA for any week of unemployment the individual is or would be disqualified to receive UI under the disqualification provisions of the applicable State law.

AS 23.20.375 provides in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378-23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has



(1)
made an initial claim for benefits; and



(2)
for that week, certified for waiting-week credit or made a claim for benefits.

8 AAC 85.102 provides in part:

 
(a)
An intrastate claimant located in this state is eligible for waiting week credit or benefits for a week if the claimant



(1)
files a continued claim for the week as required in this section; and



(2)
meets all requirements of AS 23.20 and this chapter.


(b)
A claimant shall file a continued claim



(1)
by mail to a regional claim center of the division in Anchorage, Fairbanks, or Juneau, as assigned by the director;



(2)
in person or by mail at an employment office of the division, if permitted by the director; or



(3)
by telephone to a telephone filing center of the division, if permitted by the director.


(c)  A continued claim for a week is filed when



(1)
the completed claim form provided by the division for a continued claim has been mailed or delivered in person to an employment office or regional claim center of the division; or



(2)
the claimant has provided information on eligibility for the week by telephone to a telephone filing center of the division.


(d)
The filing date of a continued claim filed by mail is the postmark date of the mailing of the completed claim form.  If the postmark date is not readable, the date that the form for the claim was completed is the date of filing.  However, if the claim is received by the division more than seven days after the date that the form was completed, the date of receipt is the date of filing.


(e)
The date of filing of a continued claim filed by telephone is the date that the claimant accesses the telephone filing system and provides claim information for the week using the claimant's personal identification number.


(f)
A continued claim must be filed on forms provided by the division or according to the telephone filing procedures of the division. For each week claimed, the claimant shall answer specific eligibility questions and shall certify to the truthfulness and completeness of the answers.


(g)
A continued claim for a week may not be filed before the end of the week claimed. A continued claim may not be filed later than 14 calendar days after the end of the week claimed, with the following exceptions:



(A)
if the director authorizes the filing of bi‑weekly claims, the claim may not be filed later than 14 days after the end of the bi‑weekly period authorized by the director; 



(B)
a claim for benefits for a week of partial unemployment may not be filed later than 14 days after the claimant receives wages for that week.


(h)
The director shall extend the time allowed in (g) of this section for filing a continued claim if the claimant has good cause for filing a late claim and the claimant files the claim as soon as possible under the circumstances.  


(i)
For the purposes of (h) of the section, "good cause" means circumstances beyond a claimant's control that the division determines leave the claimant with no reasonable choice but to delay filing the claim; "good cause" includes illness or disability of the claimant, processing delays within the division, or failure of the division to provide sufficient or correct information to the claimant in order to file a continued claim.


CONCLUSION
Under the claim filing statute and regulations, benefits are payable to an otherwise eligible individual if their weeks claimed certification is properly filed within the 14‑day time limit, or good cause is found for the late filing.

As in a late appeal, a late claim certification "may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE‑84‑620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Dec. No. 9028559, January 30, 1991.

The regulation further provides for a 14-day filing period, beyond which claims may be accepted only if filed late with "good cause" as defined in 8 AAC 85.102(i), quoted above. In the matter of Biessel, Comm'r Dec. 9224963, May 27, 1992, the Commissioner of Labor held:


The phrase "circumstances beyond a claimant's control" was not intended to mean simply mislaying, forgetting about, or losing a claim certification. 


Any untimeliness, no matter how short, must be caused by some circumstance beyond a claimant's control.  For example, in Logan v. Alaska Dept. of Labor, 4FA-90-783 Civ. (Alaska Super. Ct., 7th J.D., January 3, 1991), a claim filed only two days late was denied, because there was no showing that the claim was delayed by the claimant's illness, disability, incompetence, or delay caused by procedural error on the part of the Employment Security Division.

Under 8 AAC 85.102(g-h) a continued claim for a week is filed within fourteen days after the last week ending date, or fourteen days after earnings are paid, unless the claimant provides good cause, or circumstances beyond his or her control for filing untimely. Mr. Strait was denied benefits because he filed a claim certification beyond the 14-day period. However, he has provided circumstances beyond his control prevented him from filing a timelier certification. His advisor was out of town, and did not sign the requested form until April 5, 2000. His advisor was the only person available who could attest to his academic progress. Mr. Strait mailed the form to the department on April 6, 2000, approximately five days beyond the fourteen-day period. Mr. Strait has provided circumstances beyond his control for filing claim certifications beyond the fourteen-day period for weeks ending March 11, 2000, and March 18, 2000, and benefits are allowed accordingly.


DECISION
The determination issued on April 17, 2000 is REVERSED.  Benefits are allowed for the weeks ending March 11 and March 18, 2000, if otherwise eligible.    


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended 

only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this May 3, 2000 in Juneau, Alaska.
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Cynthia Roman







Hearing Officer    
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