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CASE HISTORY

Mr. Johnson timely appealed a determination issued December 12, 2000 that denied benefits under AS 23.20.379.  The determination held Mr. Johnson was discharged for misconduct in connection with work.

FINDINGS OF FACT

Mr. Johnson was employed by Crescent Electric Supply Company from June 1984 to November 1, 2000.  He last worked full-time as a warehouse manager.  Mr. Johnson was dismissed from work on a charge that he had a bad attitude.

Exhibit 15, Mr. Johnson’s December 29, 1999 performance appraisal, offered the following, in part:

[Mr. Johnson] could make more of an effort to work with co‑worker instead of against them....  Randy is a valuable employee and usually goes beyond the “call of duty.”  Only negative is attitude.

Mr. Johnson assured the employer he would attempt to improve his attitude.

Mr. Johnson became frustrated at times when workers improperly processed orders and tickets, which had the effect of delaying or preventing Mr. Johnson from properly performing his job, i.e., pulling merchandise.  Mr. Johnson was the one “called on the carpet” about unpulled orders.  He complained to management about the situation but nothing changed.

Mr. Johnson admits his manner may have been abrupt at times.  Or, when “goofing around,” some people may have believed he was “serious.”  For instance, sometimes pallets were stacked incorrectly.  In those cases, as a joke, Mr. Johnson often commented, “Oh, the fairy restacked the pallets again.”  Maybe, some driver objected to that statement.

On one occasion, a customer complained Mr. Johnson refused to replace items missing on his order.  In that instance, the customer did not present the order/purchase paperwork to Mr. Johnson.  Generally, items could not be handed-over to customers without required paperwork, although a salesperson gave the customer the items that were requested, without said paperwork.

In May 2000, Mr. Johnson questioned a clerk, in front of a customer, about a ticket he was trying to locate that the clerk apparently processed incorrectly.  Mr. Johnson maintained he did not scream at the worker, and he does not remember using profanity.  However, after the clerk complained, Mr. Johnson was reprimanded.

One particular salesperson often presented Mr. Johnson with multiple tickets and expected Mr. Johnson to drop everything to process the orders.  At one point, Mr. Johnson told the salesperson, “If you want this [order] to go out today, you had better correct the shipping address or run it through the credit card machine; otherwise, it won’t go out.”  That particular salesperson routinely left important information off orders.  In September 2000, Mr. Johnson was called into the employer’s office regarding an incident with that salesperson.

According to Exhibit 6, page 2 of 2, the employer informed the Alaska Employment Security Division that Mr. Johnson was terminated about an October 18 telephone call from a local trucking firm.  Apparently, a driver reported Mr. Johnson damaged one of their trucks with a forklift, and the driver was concerned about Mr. Johnson’s “driving,” “comments,” and “general attitude.”  Purportedly, the trucking company stated they were having trouble getting drivers to deliver items to the employer’s establishment because of Mr. Johnson.  A November 29, 2000 “Request for Separation Information document (Exhibit 7) stated Mr. Johnson was discharged due to “fits of rage” and “persistent bad attitude.”

The October 18 telephone call led to Mr. Johnson’s termination.  The employer requested a follow-up letter of the incident from the trucking company and subsequently consulted with corporate headquarters personnel about the situation (Exhibit 6, page 6 of 6).  The termination was effective November 15, 2000, after Mr. Johnson returned from his November 2, 2000 to November 14, 2000 leave.

While unloading a client’s truck/trailer, Mr. Johnson misjudged the height of the trailer but was unable to stop because the brakes on the forklift malfunctioned.  The forks of the lift damaged the trailer.  The truck driver stated he intended to pull away from the loading dock and assess the damage.  Mr. Johnson assumed the driver would check the vehicle and advise Mr. Johnson if the vehicle was operational, which was in keeping with past practices for similar incidents.  In the meantime, Mr. Johnson proceeded with other duties because it was very busy day.

Because the driver at issue never returned on October 8, Mr. Johnson concluded the incident did not warrant follow-up.  The follow-up would have involved a report to the employer regarding damages, with an explanation regarding the forklift malfunction.  At time of termination, the employer simply told Mr. Johnson he was being terminated due to “attitude.”

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Mr. Johnson knowingly acted in opposition to the employer’s interests.

The final incident leading to Mr. Johnson’s termination involved the forklift incident.  The employer did not appear at the hearing to offer testimony regarding the separation and to explain why the forklift incident was determined to be an “attitude” issue.  In Justus, Comm'r Decision No. 95 1866, October 2, 1995, the Commissioner of Labor stated, in part:


It is well established for unemployment insurance purposes that,



When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  In re Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.  'Misconduct' cannot be established on the basis of unproven allegations.  In re Cole, Comm'r Dec. 85H-UI-006, 1-22-85.

Mr. Johnson’s rendition of the facts failed to show he acted improperly.  Misconduct was not shown.  Thus, the prior incidents relating to Mr. Johnson’s “attitude” will not be addressed.  Mr. Johnson is not subject to the disqualifying provisions under the separation from work law.

DECISION

The December 12, 2000 determination is REVERSED.  Benefits are allowed for weeks ending November 11, 2000 to December 16, 2000 and continuing pursuant to AS 23.20.379, if otherwise eligible.  Mr. Johnson’s maximum benefit entitlement is restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 14, 2001.


Doris M. Neal


Hearing Officer

