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CASE HISTORY

Ms. Myers timely appealed a determination issued January 5, 2001 that denied benefits under AS 23.20.379.  The determination held Ms. Myers was discharged for misconduct in connection with work.

FINDINGS OF FACT

Ms. Myers was employed by E&S Diversified Service Incorporated from July 20, 2000 to December 16, 2000.  She was scheduled to work as an alternate night manager from Tuesday to Saturday, 4:00 or 5:00 p.m. to closing (around 11:00 p.m.).  Ms. Myers was dismissed from work.

The employer representative maintained Ms. Myers was scheduled to clean the produce line on December 18 beginning at 8:00 a.m.  Ms. Myers did not show until 12:45 p.m.  That incident, in conjunction with a previous no-show on November 28, 2000, led to Ms. Myers’ dismissal from work.  Additionally, the inadequate work performance of Ms. Myers’ subordinates (six stock clerks) influenced the decision to dismiss Ms. Myers.

An Unemployment Insurance (UI) Call Center representative’s summary of a conversation with Ms. Myers on January 4, 2001 offers the following (Exhibit 13):

Terry states on 11/28/00 when she didn’t show to clean the produce line she had cleared her absences w/Erin.  She had something to do with/at her daughter’s school....  She made sure everything was covered.

She [Ms. Myers] says on the last instance she showed up at 12:45 and it / cleaning the produce line had been done.  She was suppose to be there at 8:00 a.m. but couldn’t get anybody to come in any earlier tha[n] 1:00 p.m.  She says she told Erin about the problem.

Ms. Myers testified she was granted the day off on December 18 to attend a parent/teacher conference at her child’s school.  On November 28, 2000, she failed to show at 8:00 a.m. as expected because she was unable to elicit the services of a worker, which was required, until 12:45 p.m.  Since her supervisor was not available, she cleared the schedule change with her usual work site contact.  Apparently, the supervisor and another worker cleaned the produce line before she arrived.

Ms. Myers admits she had on-going problems assuring workers under her charge performed adequately and in a timely manner.  She attributed the problems to her varied work duties, employees’ language barriers, and her lack of authority to hire or fire.  To identify issues, however, Ms. Myers attempted to spot-check the employees' work.  She resolved the janitorial issue by setting-up a rotating schedule and by personally performing janitorial duties when necessary.  Ms. Myers was never warned that her performance or attendance was an issue or that she was in jeopardy of losing her job.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Ms. Myers knowingly acted in opposition to the employer’s interests.

Ms. Myers’ first-hand, under oath testimony carries more weight than opposing hearsay testimony and documentation.  Thus, Ms. Myers’ version of the events is being considered as fact.  

Obviously, Ms. Myers confused the dates of events when speaking to an UI Call Center representative or the Tribunal.  However, the circumstances remained the same.  Ms. Myers was granted time off on one occasion at issue, and she offered a valid reason for her late appearance in the other instance.  Finally, the employer did not offer evidence to show Ms. Myers willfully shirked her supervisory responsibilities or that Ms. Myers was offered necessary tools to successfully handle personnel issues.  Misconduct was not established.

DECISION

The January 5, 2001 determination is REVERSED.  Benefits are allowed for weeks ending December 23, 2000 to January 27, 2001 and continuing pursuant to AS 23.20.379, if otherwise eligible.  Ms. Myers’ maximum benefit entitlement is restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 7, 2001.


Doris M. Neal


Hearing Officer

