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CASE HISTORY

Ms. Cadzow timely appealed a determination issued on December 6, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Cadzow last worked for Frontier Flying Service, Inc. (FSSI) during the period April 21, 1990, through November 7, 2000. She earned $11.25 per hour for full-time work as a customer service agent in Fairbanks. Ms. Cadzow chose to resign effective 

November 7, 2000, rather than submit to a legal investigation and/or suspension.

On November 5, her employer notified Ms. Cadzow that discrepancies were found between the computer manifest records and the hard copy manifest records. The employer found five incidents during May through September 2000 where Ms. Cadzow’s daughter traveled using the customer ID number and ticket number belonging to other travelers. The employer also found no evidence that 

Ms. Cadzow’s daughter paid for the travel (approximately $600 to $700, total).

On or about October 25, 2000, the employer received a call from a customer inquiring about a ticket that had been charged to him for travel earlier in the year. The employer discovered, by accident, that the ticket number showed Ms. Cadzow’s daughter had traveled, not the customer. When the employer researched the manifests (both the hard copies printed the day of travel and the computer records), they discovered a name on the hard copy manifest and 

Ms. Cadzow’s daughter’s name on the computer manifest. The names did not match.

The employer further searched for hard copy tickets and accounting records for payment of the travel by Ms. Cadzow’s daughter. They found neither existed. 

Ms. Cadzow was given the opportunity to research the employer’s records, as well as go over the accounting documents. She had no explanation about the appearance that her daughter flew for free five different times during the summer 2000. 

Ms. Cadzow was further given the opportunity to speak to her daughter and her daughter’s employer to get records that could support her contention she did nothing wrong. Ms. Cadzow simply indicated she would tell her daughter but it would be up to her (daughter) to contact FSSI. Ms. Cadzow did not question her daughter about the FSSI allegations.

When Ms. Cadzow could not account for the lack of tickets issued to and paid for by her daughter, she was given the opportunity to resign or submit to a legal investigation by police. She opted to resign. The employer would have suspended Ms. Cadzow if she had opted for the latter.

The employer permits dependents of employees to fly for a charge of $25 to any city serviced by FSSI. The dependents, however, must meet certain criteria. Ms. Cadzow did not meet the criteria and had not for several years.

The manifest and ticket information were not submitted as evidence due to confidentiality reasons. Ms. Cadzow did not dispute the fact that it appeared her daughter flew for free and the computer records had been changed. The Tribunal accepts the employer’s testimony that the records had been changed, no money was received for the flights by Ms. Cadzow’s daughter during the review period, and that her daughter’s name appears on the manifests under the customers’ ticket and ID numbers.

PROVISIONS OF LAW

AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

In Herrick, Comm'r Dec. 88H-UI-198, September 29, 1988, the Commissioner of Labor held the fact a claimant is being discharged does not give the claimant good cause to quit existing work before the date of the discharge. In denying the claimant's appeal and affirming that the claimant did not have good cause for leaving work when he did, the Commissioner held:


Mr. Herrick was discharged effective the close of business, June 3. He chose to separate himself from that employment a day and a half early only because he felt "upset and hurt."…

The record establishes Ms. Cadzow could have opted for a suspension and further investigation while retaining her employment relationship. She chose, instead, to resign. Therefore, this work separation will be viewed as a voluntary leaving wherein Ms. Cadzow has the burden to show good cause.

In Becker, Comm'r Dec. No 95 1094, July 19, 1995, the Commissioner of Labor stated, in part:

On appeal to the Department, the claimant contends that he quit the job due to being placed in a disciplinary process that he believed was based on false information and because he did not feel comfortable with the grievance process. He believes the employer was trying to force him out, due to budgetary considerations.

As noted by the Tribunal, a claimant is expected to try to resolve a difference with his supervisor before leaving work. In this case, the supervisor had taken a formal disciplinary procedure with reasons outlined in a straightforward, written form. The hospital had a grievance policy that would enable the claimant to be able to present evidence as to what charges he believed he was falsely accused of. Likewise he had the option of meeting the employer's requirements, regardless of the reasons for them, and maintaining his position. As we have previously held "Anticipation of a discharge resulting from a poor performance evaluation is not a compelling reason to leave work." In re Brown, Comm'r Dec. 9225776, June 24, 1992….

As noted in Becker above, a claimant who leaves employment because he is unhappy with a disciplinary action or suspension does so without good cause. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on December 6, 2000, is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(1) for the weeks ending November 11, 2000, through December 16, 2000. Ms. Cadzow’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 31, 2001.
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Hearing Officer

