LEFOR, Dora
Docket Number: 01 0082c

Page 5

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA  99510-0723

CORRECTED APPEAL TRIBUNAL DECISION

Docket Number: 01 0082c
    Hearing Date: February 8, 2001

CLAIMANT
EMPLOYER
DORA LEFOR
ARG ENTERPRISES INC


C/O GATES MCDONALD/GIBBENS

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES
Dora Lefor
None

ESD APPEARANCES
None

CASE HISTORY

Ms. Lefor timely appealed a redetermination issued December 21, 2000 that denied benefits under AS 23.20.379.  The redetermination held Ms. Lefor was discharged for misconduct in connection with work.

FINDINGS OF FACT

Ms. Lefor was employed by ARG Enterprises Incorporated from June 23, 1998 to December 7, 2000.  She last worked as a food server.  She worked an average of 32 hours a week at the rate of $5.65 per hour, plus tips.  Ms. Lefor was dismissed from work.

Exhibit 9, a summary of a conversation between an Alaska Employment Security Division representative and the employer, Ms. Gill, states:

Dora was written up for an incident on Thanksgiving for getting into a yelling match in front of customers.  On 12-07-00[,] she made the comment that she hates to serve black people.  I was standing at the customer’s table at the time and heard the comment so I know the customer heard as well.  I called Dora in at the end of the day to discuss the incident and she was totally without remorse.  She did not see anything wrong with what she had done.  Dora is a trainer and could not be retained as an employee with that kind of attitude towards our customers[,] especially after being warned for a customer service related infraction in the previous two weeks.

On December 7, 1998, Ms. Lefor took a food order from a “Black” (African-American), female customer, who Ms. Lefor felt was rude due to the customer’s curt responses.  When the order was delivered, the customer complained the food was cold.  Ms. Lefor returned the food order to the cooks’ station, stating a rude patron complained the food was cold and wanted a new order.  The cook’s station was relatively close to the customer’s table.

The cooks yelled and complained to Ms. Lefor the food order was not cold.  Ms. Lefor told the cooks her customer was a “rude “Black” woman and to just take care of it [the order].”  Ms. Lefor admits the customer at issue could have overheard her remarks from where the customer was seated.  While serving customers in the same vicinity, Ms. Lefor was able to hear talk at the cook’s station.  Ms. Lefor doubts, however, the employer overheard everything she said as the employer was farther away and not at the table where Ms. Lefor’s customer was seated.  Also, she doubts the customer at issue overheard her remarks as the customer left her a 15 percent tip.

Ms. Lefor used the word “black” merely as a descriptive term but not in a derogatory manner, especially considering her son has a mixed ancestry that includes Afro-American.  Ms. Lefor would have referred to the customer as “Asian” or “White” if that had been the case.

On or about November 24, 2000, Ms. Lefor threw a serving tray at a bartender, who Ms. Lefor considered a friend, because the bartender displayed anger that day by yelling and cursing.  The bartender caught the tray; he was not injured.  That incident led to Ms. Lefor’s reprimand and a two-day suspension.  The bartender also was reprimanded.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Ms. Lefor knowingly acted in opposition to the employer’s interests.

Certainly, it was not necessary for Ms. Lefor to use the word “black” or “rude” when returning the food order to the cooks.  The word “customer” or “patron” alone would have been sufficient.  Ms. Lefor knew, or should have known, her words might be overheard and considered derogatory or offensive in nature by the customer at issue or other patrons and workers, within the general vicinity.  Such actions were knowingly contrary to the employer’s interests, especially in a service‑based industry.  Because Ms. Lefor had already been put on notice that unacceptable behavior at the work site would not be tolerated, misconduct was established.

DECISION

The December 21, 2000 redetermination is AFFIRMED.  Benefits are denied for weeks ending December 9, 2000 to January 13, 2001 pursuant to AS 23.20.379.  Ms. Lefor’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Lefor may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 13, 2001.


Doris M. Neal


Hearing Officer

