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CASE HISTORY

Ms. Butler timely appealed a determination issued on December 21, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Butler last worked for Banner Health System (Denali Center) during the period March 31, 1999, through November 13, 2000. She earned $11.88 per hour for full-time work as a nursing assistant. Ms. Butler was discharged effective November 13 for allegedly striking a patient.

The majority of the Denali Center residents are long term and require 24-hour nursing care. They are primarily dementia patients. There are approximately 18 patients in the center. On November 13, the day had been somewhat “chaotic” when Ms. Butler arrived for her shift (about 3:00 or 4:00 p.m.). The patients were yelling or trying to hit one another.

After dinner, Ms. Butler noticed a resident, Mr. Rente, crawling on the floor. She got him into bed but was unable to deal with him due to his combative nature. About 10:00 p.m., Ms. Butler got two other assistants to help her change Mr. Rente and get him ready for bed. While changing and cleaning him, he kicked her since his legs were free. The two other assistants were holding his upper body. 

Ms. Butler contends she put out her hand and “touched” Mr. Rente near the hip. The employer contends Ms. Butler hit Mr. Rente and as a result, discharged her immediately according to company policy. Ms. Butler was aware of the policy that prohibited verbally or physically abusing or hitting a patient.

Exhibit 6 is a summary of a conversation Ms. Butler had on 

November 29, 2000, with an Employment Security Division representative. The summary states in part:

Why were you discharged? abuse I work with altimers and dimintia people, I was kicked in the face by one of them my immediate reaction was to slap him, I did not hit him hard just a tap, but it is considered to be abuse. that was the firdt and only time this had happened to me. I was shocked by my own reaction. (sic)

Were you otherwise informed of such rules? Yes

If yes, explain: part of the training, but I was never kicked in the face before this and just responded by hitting back.

Comments: state investigator is investigating the whole thing. I want to fight the discharge. It was a spontaiouse reaction to being hit. I was otherwise an excellent employee. I was fired for the one incedent. (sic)

During the hearing, Ms. Butler described the incident differently. She was squatting on the floor because Mr. Rente’s bed is on the floor. Ms. Butler was on her toes. She contends she reached forward and “touched” Mr. Rente after he “kicked her back.” Ms. Butler had no explanation about the summary contained on Exhibit 6.

Ms. Butler at first indicated the two other assistants could not have seen the incident because they were busy talking. One of the assistants asked Ms. Butler if she “struck” Mr. Rente. Ms. Butler indicated no, she did not, and stated “you saw me.” The assistant indicated that she saw Ms. Butler touch Mr. Rente. An incident report was given to the employer. Ms. Butler did not explain her inconsistent testimony regarding who, if anyone, saw the incident.

The employer argues Ms. Butler would not have gone forward when 

Mr. Rente kicked her. Given her position of kneeling on the floor, the employer believes she would have gone backwards, putting her arms behind her to protect her from falling over.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The hearing record contains inconsistencies with regard to the actual events that took place that led to Ms. Butler’s discharge. The employer’s testimony is hearsay and Ms. Butler’s testimony during the hearing differs from the statement given/taken in November, shortly after the discharge. Ms. Butler’s inability to explain why she said the assistants did not see the incident, then later stated one of them did see it, supports the conclusion that 

Ms. Butler’s testimony is supsect. 

Ms. Butler’s statement taken in closer proximity to the point she opened her claim for benefits is given more weight than her self-serving testimony taken after she learned of the denial for benefits. It is not logical to conclude a professional claimstaker, with no apparent interest in the case, would fabricate Ms. Butler’s statement. It is equally inconceivable that Ms. Butler would mistakenly confuse the word “touched” with “slapped.” 

This conclusion is further supported by the logical assumption that Ms. Butler would have placed her arms behind her to keep from falling back rather than in front of her and “accidentally” touching Mr. Rente.

The Tribunal further concludes the slap or hit was a reaction to being kicked. However, given Ms. Butler had been trained in dealing with dementia patients and knew of the policy never to strike or verbally abuse patients, her discharge amounted to misconduct connected with the work.

DECISION
The determination issued on December 21, 2000, is AFFIRMED. Benefits are denied for the weeks ending November 18, 2000, through December 23, 2000. Ms. Butler’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 7, 2001.
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