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CASE HISTORY

Mr. Castens timely appealed a determination issued on January 9, 2001, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Castens last worked for Northwest Arctic Borough School District during the period March 3, 2000, through November 29, 2000. He earned $12.58 per hour for full-time work as a custodian. Mr. Castens was discharged effective November 29 for falsifying his employment application.

Exhibit 9 is a copy of the employment application Mr. Castens completed on January 22, 2000. Section 4, Additional Information, asks:

Have you ever been convicted of a crime (misdemeanor or felony)?

Have you ever plead guilty or entered a plea of nolo contendere to a crime (misdemeanor or felony) with the conviction being deferred, or otherwise deleted so it does not appear on your record?

Mr. Castens answered “NO” to both questions.

In 1978, Mr. Castens was arrested and charged with a misdemeanor (damage property, mischief). He plead guilty to the charge 

(Exhibit 8). Mr. Castens was also charged at some point for assault, menacing. No other information was provided to the employer regarding the assault/menacing charge (also Exhibit 8). 

The employer discovered the charges on November 28. The employer discharged Mr. Castens because of their belief he falsified the application. The application contains a certification above the applicant’s signature that reads in part:

I hereby certify that all the information made on or in connection with this application is true and complete to the best of my knowledge and belief, and that I have not knowingly withheld any fact or circumstance. I understand that any misrepresentation or concealment of material fact will be sufficient ground for rejection of application or termination of employment.

Mr. Castens signed the application on January 22, 2000, directly below the certification.

Mr. Castens contends he does not remember any arrests or charges filed against him in 1978. He recalls being in trouble with the police. Mr. Castens believes his ex-wife started the problems he had with the school district because of his personal differences with her.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
Regardless if Mr. Castens’ ex-wife started the problems with his former employer, the Tribunal must look to the reason for the discharge. In this case, the discharge was for falsifying the employment application.

In Bishop, Comm’r Dec. No. 98 2393, January 14, 1999, the Commissioner states in part:

The claimant was discharged from a job with the Air Force in 1995. He did not disclose that on his application because he has appealed the dismissal. He felt the employer could easily get the information from the Air Force since they are both civil service employers.

We have previously held that falsifying an employment application is an act of dishonesty that constitutes misconduct connected with the work. Bates, Comm'r Review 97 2292, Dec. 29, 1997. The claimant's explanation for his answer does not excuse the fact that the answer was false, and he gave no further explanation at the time he filled out the application. We therefore conclude he was discharged for misconduct connected with the work…..

Mr. Castens’ inability to remember being arrested and/or charged with a felony and/or a misdemeanor is suspect. It is logical to conclude that any reasonable or prudent individual would remember being arrested and/or charged with a crime. Mr. Castens knowingly withheld material information on his employment application. According to Bishop above, that omission amounted to misconduct connected with the work.

DECISION
The determination issued on January 9, 2001, is AFFIRMED. Benefits are denied for the weeks ending December 9, 2000, through 

January 13, 2001. Mr. Castens’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 9, 2001.
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