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CASE HISTORY

Mr. Leonard timely appealed a January 12, 2001, determination that denied benefits under AS 23.20.375 and 8 AAC 85.100--.110.  Benefits were denied on the ground that he failed to meet reporting requirements.

FINDINGS OF FACT

Mr. Leonard established an unemployment insurance claim effective July 24, 2000. He contends he did not receive a handbook or a monetary determination. Mr. Leonard shares his postal box with his sister. Sometimes, she gets his mail by mistake and if it gets lost in her house, Mr. Leonard may not receive it. He suspects that is what may have happened to his handbook and monetary determination.

Sometime in late July or early August, Mr. Leonard contends he contacted Victor (electronic filing) and completed the information requested for the bi-weekly period ending August 5, 2000. The hearing record fails to contain any supporting evidence that Mr. Leonard called Victor before January 1, 2001.  He was also told by a claimstaker in January 2001 that there was no evidence he had filed for the weeks ending July 29 and August 5. Mr. Leonard admits when he first called Victor, the last thing he entered was zero wages and then nothing happened. he assumed Victor was done and hung up.

In mid-August 2000, Mr. Leonard received a nonmonetary determination that denied benefits for the weeks ending July 22, 2000, through August 26, 2000. Even after the denial period passed, Mr. Leonard did nothing to reestablish his claim for benefits. He thought, for some unknown reason, that his decision to quit his job meant he was not entitled to benefits at all.

Just before Christmas 2000, Mr. Leonard was told by his coworkers at Laidlaw that he should file for unemployment benefits for the two-week school break. During the holidays, he learned he could have received benefits since early September 2000. Mr. Leonard is employed part-time and earns less than his excess earnings amount.

Mr. Leonard filed for the weeks ending December 23 and 30, 2000, by utilizing Victor on January 1, 2001. On January 12, he contacted a claimstaker and filed for the weeks ending 

September 2, 2000, through December 16, 2000. Mr. Leonard’s only other experience with unemployment was in 1994--he filed for two weeks but received no benefits.

Mr. Leonard contends he did not know he had to file every two weeks to get paid. He thought he only had to file once and then, if he returned to work, he would contact the call center. 

Mr. Leonard believed benefits were issued automatically. He argues that the claimstaker did not tell him to file every two weeks, only that he had to file/call in two weeks (from July 24). Also, Victor did not inform Mr. Leonard to file every two weeks.

Laidlaw pays Mr. Leonard every two weeks. For the two-week pay period ending December 21, 2000, Mr. Leonard got paid on 

December 29, 2000. Fourteen days from December 29 is January 12, 2001.

In 1992, Mr. Leonard suffered a head injury that causes him to have difficulty with his memory. His physician never told him that he had any other problems or could suffer from any problems in the future. Mr. Leonard was able to read and comprehend several instructions on the printed claim certification forms.

PROVISIONS OF LAW

AS 23.20.375 provides in part:

     (a)  An insured worker is entitled to receive waiting-week

          credit or benefits for a week of unemployment for which

          the insured worker has not been disqualified under AS

          23.20.360, 23.20.362, 23.20.378 - 23.20.387, or

          23.20.505 if, in accordance with regulations adopted by

          the department, the insured worker has

          (1)  made an initial claim for benefits; and

          (2)  for that week, certified for waiting-week credit

               or made a claim for benefits.

8 AAC 85.102 provides:

     (a)   An intrastate claimant located in this state is

          eligible for waiting week credit or benefits for a week

          if the claimant

          (1)  files a continued claim for the week as required

               in this section; and

          (2)  meets all requirements of AS 23.20 and this

               chapter.

     (b)  A claimant shall file a continued claim

          (1)  by mail to a regional claim center of the division

               in Anchorage, Fairbanks, or Juneau, as assigned by

               the director;

          (2)  in person or by mail at an employment office of

               the division, if permitted by the director; or

          (3)  by telephone to a telephone filing center of the

               division, if permitted by the director.

     (c)  A continued claim for a week is filed when

          (1)  the completed claim form provided by the division

               for a continued claim has been mailed or delivered

               in person to an employment office or regional

               claim center of the division; or

          (2)  the claimant has provided information on

               eligibility for the week by telephone to a

               telephone filing center of the division.

     (d)  The filing date of a continued claim filed by mail is

          the postmark date of the mailing of the completed claim

          form.  If the postmark date is not readable, the date

          that the form for the claim was completed is the date

          of filing.  However, if the claim is received by the

          division more than seven days after the date that the

          form was completed, the date of receipt is the date of

          filing.

     (e)  The date of filing of a continued claim filed by

          telephone is the date that the claimant accesses the

          telephone filing system and provides claim information

          for the week using the claimant's personal

          identification number.

     (f)  A continued claim must be filed on forms provided by

          the division or according to the telephone filing

          procedures of the division.  For each week claimed, the

          claimant shall answer specific eligibility questions

          and shall certify to the truthfulness and completeness

          of the answers.

     (g)  A continued claim for a week may not be filed before

          the end of the week claimed.  A continued claim may not

          be filed later than 14 calendar days after the end of

          the week claimed, with the following exceptions:

          (A)  if the director authorizes the filing of bi-weekly

               claims, the claim may not be filed later than 14

               days after the end of the bi-weekly period

               authorized by the director; 

          (B)  a claim for benefits for a week of partial

               unemployment may not be filed later than 14 days

               after the claimant receives wages for that week.

     (h)  The director shall extend the time allowed in (g) of

          this section for filing a continued claim if the

          claimant has good cause for filing a late claim and the

          claimant files the claim as soon as possible under the

          circumstances.  

     (i)  For the purposes of (h) of the section, "good cause"

          means circumstances beyond a claimant's control that

          the division determines leave the claimant with no

          reasonable choice but to delay filing the claim; "good

          cause" includes illness or disability of the claimant,

          processing delays within the division, or failure of

          the division to provide sufficient or correct

          information to the claimant in order to file a

          continued claim.

CONCLUSION

Failure to receive information provided by the ESD can at times establish circumstances beyond one's control. Generally, however, a history of mail problems must be established. If the mail problems are within the control of the claimant, then those problems may not be considered factors in deciding circumstances beyond one’s control.

Mr. Leonard utilized a postal box also used by his sister. Once his sister picked up the mail and she accidentally picked up 

Mr. Leonard’s mail, he did not always receive it due to some happenstance within her home. Mr. Leonard has the option to receive mail at another location or to ensure he timely receives his mail. Any failure to receive his mail is within Mr. Leonard’s control as long as he shares the box with his sister.

Mr. Leonard had sufficient information available to him in the form of his August 10, 2000, voluntary leaving determination that would have alerted him to the possibility of receiving benefits by September 2000. That determination did not deny Mr. Leonard indefinitely--it had definite disqualification dates noted. Yet, he failed to contact the call center to inquire why he had not received any benefits. 

In Biessel, Comm'r Decision No. 9224963, May 27, 1992, the

Commissioner of Labor stated:  

     The phrase "circumstances beyond a claimant's control"

     was not intended to mean simply mislaying, forgetting

     about, or losing a claim certification.  

"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay

by the post office, or excusable misunderstanding.…'Borton v.

Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct.,

1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Dec.

9028559, January 30, 1991....

Mr. Leonard’s decision to wait until someone he worked with told him to file for unemployment was within his own control. He also waited to contact the call center several more weeks once learning he could have collected benefits from September 2000. He did not have good cause to delay filing his claim certifications for the weeks ending September 2, 2000, through December 2, 2000.

However, Mr. Leonard did not get paid for part of his work during the last two weeks of the denial period (ending December 16) until December 29. He worked the employer’s pay period December 8 through December 21, receiving his pay on December 29. 

Mr. Leonard then filed for benefits for the two weeks ending December 16 on January 12 (exactly fourteen days after the pay date). The certification for that period was timely filed.

DECISION

The determination issued on January 12, 2001, is MODIFIED. Benefits are denied for the weeks ending September 2, 2000, through December 2, 2000, but are allowed for the weeks ending December 9, 2000, through December 16, 2000, if otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the

Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 15, 2001.

                                  Jan Schnell, Hearing Officer

