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STATEMENT OF THE CASE

On January 12, 2001, Mr. Foltz timely appealed a determination that removed from his monetary determination wages earned from TANSTAAFL, Inc. The Employment Security Division removed the wages on a finding that Mr. Foltz was an “executive officer.” The Division removed the wages under the authority of AS 23.20.526(a)(19)(c). The issue before the Appeal Tribunal is whether Mr. Foltz was an executive officer of TANSTAAFL, Inc.

FINDINGS OF FACT

Mr. Foltz began working for TANSTAAFL, Inc. in October 1998. He was hired as the general manager. Exhibit 8, page 1. At that time, he was not given a copy of the corporation’s bylaws. His last day of work for the corporation was October 1, 2000.

The bylaws of the corporation (exhibit 6) provide that

“the officers of the corporation shall be a President, a Vice President, a Secretary, a Treasurer, and a General Manager and such other officers as the Board of Directors shall from time to time appoint.” Page 12.

The position of the general manager is described in the bylaws as

“The Board of Directors may also appoint or authorize the appointment of a General Manager. The Board of Directors may delegate to the General Manager such executive powers and authority as they may deem necessary to facilitate the handling and management of the corporation’s property and interests. The General Manager shall be responsible for the daily operation of the Corporation, and shall act in behalf of the Corporation in all transactions not specifically proscribed by the President or the Board of Directors.” Page 14.

The Biennial Report of the Corporation for the period ending December 31, 2000 lists Mr. Foltz as the vice president. Exhibit 7, page 4. Ray R. Collins, president signed the report, on December 6, 2000. Sometime before December 12, Mr. Collins sent to Mr. Foltz a note. Exhibit 7, page 1. The note reminds Mr. Foltz of a Christmas party to be held on December 12, and that there will be first a stockholders' meeting and then a BD meeting immediately after the party. Mr. Collins writes, “I am going to nominate you as a Director . . . In your position as Director you will share the power to run the company with 3 other people.” Mr. Collins also writes, “I have given you the position of Vice President. As I mentioned, this is primarily a figure-head position unless something happens to me and I become incapacitated, or I am out of town. In that even you will be acting as President.”

On December 12, at a meeting of the Board of Directors, Mr. Foltz was authorized as the legal representative of the corporation, “in his position of General Manager, with the power to bind TANSTAAFL, Inc. to any agreements with the signature his name (sic) on any TANSTAAFL, Inc. documents, public or private, and on all accounts, including all bank and charge accounts.” Exhibit 7, page 3. The minutes of the meeting do not appoint Mr. Foltz as a director, although he has signed the minutes as such.

Mr. Foltz’ duties included taking telephone calls, interviewing prospective renters, maintaining the apartments, collecting rent, and reconstructing a burned building. In order to maintain the apartments and reconstruct the building, Mr. Foltz would have to buy supplies. Mr. Collins had told Mr. Foltz that he would put Mr. Foltz on all of the accounts and would provide him with a credit card for purchases he may need to make. Mr. Collins, however, did not give Mr. Foltz a credit card, and Mr. Foltz was signatory on only one of the accounts. The one account on which he was a signator required two signatures.

Mr. Foltz could not make any purchase over $100.00 without prior approval of Mr. Collins. Mr. Foltz could make purchases of less than $100.00 out of petty cash. Whenever Mr. Collins would leave on vacation, he would make out checks to be paid to various vendors and leave instructions for Mr. Foltz to mail them after ensuring that funds were available. Mr. Foltz could not decide which accounts to pay.

When interviewing prospective renters and deciding whether to rent, Mr. Foltz would request a credit report. If the credit report did not match the criteria set by TANSTAAFL, Inc., Mr. Foltz was not allowed to rent the apartment without first having permission from Mr. Collins. When Mr. Foltz would collect the rent, he was permitted to deposit it only into one account, unless directed otherwise by Mr. Collins.

Mr. Foltz never attended any Board of Directors’ meetings. He never spoke with the Board of Directors about which bills to pay. He could, instead, only tell Mr. Collins what creditors were calling.

Adel Heath and her husband managed one of the apartment buildings for TANSTAAFL, Inc. for about a year. Mr. Foltz was then the general manager. The apartment building drew its water from a well. The well had gone out, and Mr. Foltz needed to buy some parts to repair it. Mr. Foltz did write a check for the parts needed. The apartments also had no hot water. Mr. Foltz was able to get the water heater working, but only by using what he supplies he already had. Mr. Collins had told Mr. and Mrs. Heath that Mr. Foltz’ position was strictly maintenance, and all expenses had to be sought through Mr. Collins.

STATUTORY PROVISIONS

AS 23.20.350. Amount of benefits.

(a)
An individual who is paid at least $1,000 in wages during the individual's base period for employment covered by this chapter is eligible to receive benefits under this chapter if those wages were paid in at least two of the calendar quarters of the individual's base period.

AS 23.20.526. Exclusions from definition of "employment''.

(a) In this chapter, unless the context otherwise requires, "employment" does not include . . . 

(19)
service performed for a corporation by an employee of the corporation if

(A)
the corporation is incorporated under AS 10.06;

(B)
the corporation is not a government corporation; and

(C) the employee is an executive officer of the corporation;

AS 23.20.325. Elective coverage of excluded service.

(a)
A service performed for an employing unit which is excluded under the definition of employment, and with respect to which no payments are required under the employment security law of another state or of the federal government, is considered employment for all purposes of this chapter if the department approves a written election to that effect filed by the employing unit for which the service is performed, as of the date stated in the approval. The department may not approve an election unless it (1) includes all the service of the type specified in each establishment or place of business for which the election is made, and (2) is made for not less than two calendar years.

CONCLUSION

There are indicia here of “executive officer” status for Mr. Foltz.

· The By-laws of the corporation specify that the general manager is an officer of the corporation, and that the Board may delegate to the general manager “such executive powers and authority as (the Board) may deem necessary.”

· The Board, in its meeting of December 12, 1998 authorized Mr. Foltz to bind the corporation to any agreements with his signature.

· The biennial report lists Mr. Foltz as the Vice President.

All of these are strong evidence of “executive officer” status. The Tribunal notes, however, that the biennial report was filed two months after Mr. Foltz was no longer employer by the corporation.

However, the evidence and testimony presented to this Tribunal do not bear out the conclusion that Mr. Foltz was an executive officer.

· Mr. Foltz was signatory on only one account;

· If Mr. Collins was present, Mr. Foltz had to go to him for approval to purchase anything costing over $100.00. If Mr. Collins was not present, Mr. Foltz either had to make do with what he had, or had to wait until Mr. Collins returned;

· Mr. Collins’ memo regarding the Christmas party specifically states that Mr. Foltz, as Vice President, was no more than a figurehead;

· Mr. Collins decided which bills needed to be paid and when they needed to be paid. This included times when he was on vacation and would make those decisions before going on vacation;

· Mr. Foltz had no authority to approve renters unless they fell within the prescribed credit criteria;

· Mr. Foltz attended no board of directors’ meetings;

· Mr. Collins told Mr. and Mr. Heath that Mr. Foltz’ position was strictly maintenance, and all expenditures of funds needed to go through Mr. Collins.

From the evidence in the record, the Tribunal concludes that Mr. Foltz was not an executive officer of TANSTAAFL, Inc. The evidence more reflects an employee-employer relationship, in which Mr. Foltz was bound by the dictates of his employer.

DECISION

The notice of determination issued in this matter on January 18, 2001 is REVERSED. Mr. Foltz is entitled to the use of the wages on his new claim beginning October 16, 2000.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 29, 2001.

Dan A. Kassner


Hearing Officer

