WEISS, Mark J.
Docket No. 01 0134
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 01 0134
Hearing Date: February 23, 2001

CLAIMANT:
EMPLOYER:
MARK J WEISS
COASTAL HELICOPTERS INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Mark Weiss
Jim Wilson


Dorothy Wilson

ESD APPEARANCES:
None

STATEMENT OF THE CASE

On January 19, 2001, Mr. Weiss filed a timely appeal against a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Weiss began working for Coastal Helicopters, Inc. on February 10, 1998. He last worked on December 22, 2000. At that time, he normally worked 40 hours per week, and earned $4,000.00 per month. He was the director of maintenance, maintaining a fleet of helicopters.

Mr. Weiss’ position is safety-sensitive, and falls under the Department of Transportation (DOT) regulations concerning drug and alcohol use. Under those regulations once an employee has gone through a rehabilitation program, an employer must give a drug test at any time the employer has reasonable cause to do so. Failure of the drug test allows an employer to discharge the employee.

In September 2000, Mr. Weiss went through an alcohol rehabilitation program. On September 26, he signed a letter written by Jim Wilson, president of Coastal Helicopters, Inc. The letter resulted from the company’s examination of DOT regulations and from Mr. Wilson’s assessment of Mr. Weiss’ work. The letter included the statement that, “The first time you come to work with alcohol or drugs in your system you will be terminated immediately.”

On December 21, Mr. Weiss went to a Christmas party, and drank alcoholic beverages. On December 22, still feeling the effects, he decided he should not go to work. He called in and said his truck would not start, but that he would be in later. Mr. Weiss said this, because he did not want to say that he had been drinking.

On December 22, about 10:00 a.m., Mr. Wilson opened a letter from a manufacturer that contained an urgent message regarding a possible defective part. He asked one of the mechanics to go pick up Mr. Weiss and bring him to work. The mechanic did so. When Mr. Weiss arrived at work, he did not tell Mr. Wilson that he had been drinking and should not be at work. Instead, he did the necessary research on the problem, and showed Mr. Wilson the logbooks confirming that the problem had been corrected.

Mr. Wilson, during the conversation with Mr. Weiss, noticed the smell of alcohol on Mr. Weiss’ breath. He also noticed that Mr. Weiss’ eyes were bloodshot. He told Mr. Weiss that he must get a drug test. Mr. Weiss declined the test, knowing that he would fail it. Instead, he told Mr. Wilson that he was going home. Mr. Wilson recalls Mr. Weiss saying that he quit. Mr. Weiss does not recall telling Mr. Wilson that he quit. Mr. Weiss did not return to work the following workday, believing that, because he had refused the drug test and had gone to work under the influence of alcoholic beverages, he had been discharged. Mr. Wilson did not expect him to be back to work because he thought Mr. Weiss had said he quit. Mr. Wilson, during the hearing, would not speculate on whether Mr. Weiss would have been fired had he not quit.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Mr. Weiss, I hold, quit his employment. Mr. Wilson had the option of discharging Mr. Weiss if Mr. Weiss failed the drug test. However, Mr. Weiss refused the drug test and went home. Mr. Wilson did not, at that time or later, communicate a “discharge” to Mr. Wilson. Mr. Wilson’s failure to come to work on the next workday establishes that he had the last opportunity to continue the employment relationship.

To be allowed benefits, Mr. Wilson must show that he had good cause to leave his employment. The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. PRIVATE 

Mr. Wilson knew, from the September 26 letter, that if he came to work with alcohol in his system, he would be discharged. Even knowing this, he prevaricated about why he did not come to work on December 22. Had he not imbibed in alcoholic beverages on December 21, he would still have been employed. Had he told Mr. Wilson the truth, he may still have been employed. The separation occurred because of Mr. Weiss’ actions, and Mr. Weiss has not given any compelling reason for those actions.

It is the conclusion of the Appeal Tribunal that Mr. Weiss voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on January 19, 2001 is AFFIRMED. Mr. Weiss is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending December 30, 2000 through February 3, 2001. The reduction of Mr. Weiss’ benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 7, 2001.
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