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CASE HISTORY

Ms. Wells timely appealed a determination issued on January 19, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Wells worked for Genghiskhan Mongolian BBQ during the period July 2000 through December 31, 2000. She earned either $6 per hour for full-time work as a waitress or $1700 per month for full-time work as a kitchen helper. Ms. Wells’ employment ended effective January 3, 2001.

On December 26, 2000, Ms. Wells requested back pay for all overtime worked since July. She had worked an average of eleven or twelve hours per day, six days per week at a flat $1700 per month, plus the employer paid her taxes. Ms. Yi, owner, was very upset. However, Mr. Yi, co-owner, indicated he would pay and excused her from the meeting. The following day he asked Ms. Wells to provide a copy of her schedule and hours worked.

The employer did not agree with the hours/schedule presented by 

Ms. Wells and requested another copy. Ms. Wells was unable to provide another copy. Over the course of the next few days, the employer presented Ms. Wells with several options. Those options, according to Ms. Wells, were:

1. All back pay requested would be paid; however, Ms. Wells would not be able to continue working.

2. No back pay would be paid and Ms. Wells could continue working full-time in the kitchen.

3. No back pay would be paid and Ms. Wells could continue working as a waitress.

The employer agrees they gave Ms. Wells the second and third option. However, the first option would include all back pay, continued employment in the kitchen at $5.65 per hour with no guarantee of overtime. Both Ms. Wells and Mr. Yi were adamant over their recollection of what option number one included.

There is no dispute that Ms. Wells selected her option on 

December 31 at a meeting with Mr. Yi. She indicated she wanted option number one. Mr. Yi told her to report back to the work site in several days. Mr. Yi believes he told her to report on 

January 2; Ms. Wells believes he said January 3. Ms. Wells reported on January 3 to pick up her December wages and a partial payment on her back pay.

Ms. Wells contends that she was fired. She believes that because of her recollection of option number one and Mr. Yi’s request for her to report back to the work site on January 3. Ms. Wells contends if she still had a job, she would have been told the restaurant was closed on January 1, and Mr. Yi would have said be at the restaurant on January 2. Neither party used the words quit or fired during any of their conversations.

Ms. Yi attempted to contact Ms. Wells on January 1 and left a message with her (Ms. Wells’) mother requesting Ms. Wells come back to work. Ms. Wells either did not get the message or chose not to return to work.

On January 3, 2001, Ms. Wells met with Mr. Yi. He indicated continued work at $5.65 per hour in the kitchen was available to her, however, there would be no guarantee of overtime. Ms. Wells did not want to return to work and indicated she had prospects of other employment (no firm offers).

Ms. Wells believed she could not return to work for the Yi’s. She is their niece; her mother is Ms. Yi’s sister; Ms. Yi’s other sister and a brother work in the same restaurant; and Mr. Yi blamed 

Ms. Wells for his marriage breaking up. Also, Mr. Yi and Ms. Wells did not get along the entire time they worked together. The Yi’s could not understand how a family member could make such a request (back pay). Both parties were feeling stress while Ms. Wells worked at the restaurant. Ms. Yi would become emotional every time 

Ms. Wells’ mother called; Ms. Wells would cry every time Mr. Yi yelled at her about something she did wrong. During the hearing it was obvious there was tension between the parties.


PROVISIONS OF LAW
AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….


If both parties are unwilling to continue the employer/employee relationship, the one who moves first to sever the relationship is the moving party. Where a worker's separation results from a discussion between the worker and the employer, the moving party is the party who during the discussion, through words or actions, severed the employer/employee relationship.  

The Employment Security Division’s Benefit Policy Manual, Section VL 135, states in part:

If the worker assumes the worker has been discharged and communicates that assumption to the employer, and the employer makes no effort to correct the worker's assumption, the resulting separation is a discharge.

Example: A claimant took the afternoon off without permission from his employer. The employer called the claimant at home and expressed his dissatisfaction. The claimant asked whether he should go back into work that day, and the employer said it was not necessary. The claimant interpreted the employer's reply to mean he had been fired and told the employer that he would be in the next day to turn in his keys. The employer did nothing to dispel the claimant's assumption that he had been discharged. The separation was held to be a discharge. (75A‑255)

The record establishes Ms. Wells’ believed she no longer had a job because she chose option number one, which allowed her to receive her back pay, but she would no longer be able to work at the restaurant. The Tribunal believes Ms. Wells’ recollection of option one because of the employer’s own admission that they would not pay back wages on options two and three. Alaska Wage & Hour Act requires the full payment of wages, to include minimum wage and overtime, to all employees employed in the State of Alaska. Mr. Yi cannot refuse to pay his employees what they have rightfully earned. Mr. Yi’s credibility is suspect.

Although Ms. Wells believed she had been fired, the employer through phone calls and a face-to-face meeting on January 3 dispelled that assumption. It was then that Ms. Wells refused to return to work. Therefore, the Tribunal will decide this work separation on the basis of a voluntarily leaving. Ms. Wells maintains the burden to show good cause compelled her to leave her work when she did.

The Tribunal believes Ms. Wells had good cause to leave her employment, based on the following:

1. Mr. Yi’s refusal to pay back wages for options two and three; 

2. The unlikelihood that a tenable working relationship could be obtained given the family members’ history and the obvious tension during the hearing; and

3. Given the nature of the situation, no alternatives existed that would have allowed continued, stress-free employment.

The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on January 19, 2001, is REVERSED. Benefits are allowed for the weeks ending December 30, 2000, through February 3, 2001, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 16, 2001.
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Hearing Officer

