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CASE HISTORY

Ms. Banks appealed two January 24, 1994, determinations that denied benefits pursuant AS 23.20.379, 378, and 390. She also appealed the resulting overpayment notices issued pursuant to 

AS 23.20.390. The issue is whether the claimant had circumstances beyond her control that prevented her from filing her appeal request until January 12, 2001 (AS 23.20.340). 

FINDINGS OF FACT

Timeliness of Appeal Issue

Ms. Banks established unemployment insurance claim years on  April 1, 1991, July 1, 1992 and 1993, and April 9, 1998. She does not recall opening any claim years except the 1993 claim year. Ms. Banks did not recall receiving a claimant handbook or a monetary determination. She began filing for benefits in July 1993. Ms. Banks began receiving her checks in September 1993.

In 1993, Ms. Banks lived and received mail at 2050 East 39th Avenue, Anchorage. She had no difficulties receiving her checks in 1993 but noticed she was not getting them in 1994. Ms. Banks knew it was because the Employment Security Division was not issuing the checks. She just did not know why they were being held up.

On January 24, 1994, Ms. Banks was issued a nonmonetary determination that denied her benefits as a result of voluntarily leaving her work in early July 1993. She did not recall receiving that notice. Also on January 24, 1994, Ms. Banks was denied benefits through April 9, 1994, because of a medical inability to work (Exhibit 4). She appealed that determination on June 2, 1994, but failed to appear for the hearing.

On April 18, 1994, Ms. Banks participate in an availability for full-time work appeal hearing. Because her appeal request had been filed one month late, the Tribunal took testimony regarding the timeliness of appeal (docket 9416868, May 6, 1994). The hearing officer concluded:

[T]hat circumstance did not prevent her from seeking instructions from the Alaska Employment Service or appealing the overpayments and/or the able and available determination within the prescribed 15-day appeal period….

Over the past six to seven years, Ms. Banks has received notices advising of her overpayment liability. For the past three years, Ms. Banks has been dealing with an (unrevealed) illness. When asked why she did not file an appeal sooner, she indicated she did not understand the process and that “I have a life.”  

Ms. Banks had no explanation why she did not contact the Anchorage Call Center for assistance. She did indicate that she thought she could go to jail for the money she owed and was worried about that possibility.

Exhibit 24 and 25 are copies of new claim application forms. 

Ms. Banks completed and signed a questionnaire about her previous work history on November 30, 1992. On June 29, 1992, Ms. Banks signed and submitted a new claim application for unemployment insurance benefits. The only explanation provided regarding 

Ms. Banks’ contention she has only filed once (1993) for benefits came from Ms. Waldon, representative/witness, who contended the documents might no be authentic.

In May 1996 and again in September 2000, the Employment Security Division received return mail from Ms. Banks with a corrected address stamped on the envelope. The ESD then remailed the contents to the corrected address (Exhibits 19 and 20).


Availability and Work Separation Issues

See conclusion and decision.

PROVISIONS OF LAW

AS 23.20.340 provides in part:

     (e)  The claimant may file an appeal from an initial

          determination or a redetermination under (b) of this

          section not later than 30 days after the claimant is

          notified in person of the determination or

          redetermination or not later than 30 days after the date

          the determination or redetermination is mailed to the

          claimant's last address of record.  The period for filing

          an appeal may be extended for a reasonable period if the

          claimant shows that the application was delayed as a

          result of circumstances beyond the claimant's control.

     (f)  If a determination of disqualification under

          AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -

          23.20.387, or 23.20.505 is made, the claimant shall be

          promptly notified of the determination and the reasons

          for it.  The claimant and other interested parties as

          defined by regulations of the department may appeal the

          determination in the same manner prescribed in this

          chapter for appeals of initial determinations and

          redeterminations….

(The law was changed in 1997 to extend the time to file an appeal from 15 days to 30 days.)

CONCLUSION

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown….

The record establishes that Ms. Banks has been battling a medical ailment for several years. A medical problem may give an appellant a reason for delaying her request for an appeal hearing. However, there is no evidence that Ms. Banks was dealing with medical problems that would have caused her to delay filing her appeal prior to 1998.

Ms. Banks received notices that she owed money to the Department of Labor and Workforce Development. Yet, she did not contact anyone to determine the reason(s) why and what she could do about it until January 2001. Further, Ms. Banks was placed on notice in 1994 that she must file any appeal requests within 15 days of the date of the determination (Tribunal Decision 9416868). Accordingly, Ms. Banks knew or should have known to file her appeals within 15 days of the date of issuance.

Availability and Work Separation Issues

The Tribunal does not have the jurisdiction to consider these matters.

DECISION

The determinations issued on January 24, 1994, are DISMISSED as untimely filed. Benefits remain denied as shown on the determinations. Ms. Banks remains liable for the overpayment.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the

Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 13, 2001.

                                  Jan Schnell, Hearing Officer

