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CLAIMANT

WILLIAM SMITH

REOPENING REQUEST

On February 1, 2001, interested parties were sent notices of an unemployment insurance hearing scheduled for February 16, 2001 at 1:30 p.m.  Mr. Smith, appellant, did not appear for the hearing.  A Default Dismissal notice was issued.

In a letter postmarked February 27, 2001, Mr. Smith requested reopening of the appeal.  The letter stated, in part:

I just received my mail today [due] to unforeseen circumstances.  I was detained on February 5, 2001 and had trouble getting my mail to me.

During a March 1, 2001 telephone conversation, Mr. Smith maintained the February 5 detainment was the result of his unexpected incarceration.  Apparently, he failed to comply with some court order.  He was released on March 6, 2001.

PROVISIONS OF LAW

AS 23.20.420 provides, in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.  An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules.  The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

8 AAC 85.153 provides, in part:


(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party.  All requests must explain in detail the reasons for the request.  If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.  All other requests may be granted only if there is a good cause.  The following rules apply to requests:



(1)
a request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.



(2)
A request for continuance must be made orally to the appeal referee during the hearing.



(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing.  The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.



(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.

CONCLUSION and DECISION

In Schlick, Comm'r Decision Number 9129525, February 27, 1991, the Commissioner of Labor stated, in part:


The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department.  Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).
Mr. Smith's incarceration may have been within his control to prevent.  However, the delay in receiving his mail was not shown to be within his control.  Therefore, Mr. Smith’s request to reopen the appeal process is ACCEPTED pursuant to AS 23.20.420 and 8 AAC 85.153(f).

NOTICE

All interested parties will be sent a notice of the scheduled date and time for hearing.  Please allow at least two weeks for this scheduling.  If you have not received any information about the reopened hearing within ten (10) days of the date of this notice, call the Appeal Tribunal Docketing office at 1 (800) 232‑4762.

Dated and Mailed in Anchorage, Alaska on March 16, 2001.


Doris M. Neal


Hearing Officer

