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STATEMENT OF THE CASE

On January 23, 2001, Mr. Martin timely appealed a notice of determination issued under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Martin began working for Scotty’s Auto Care on July 11, 2000. He last worked on January 3, 2001. At that time, he normally worked 40 hours per week as an auto mechanic.

When Mr. Martin began working for Scotty’s Auto Care, he was paid a flat rate of $16.00 per hour. He explained to Mr. Carpenter, his employer, that in order to maintain his standard of living he had to make at least $3,000.00 per month. Mr. Carpenter told him he did not think that would be a problem. As it turned out, Mr. Martin never reached that level of income.

On November 16, when Mr. and Mrs. Carpenter arrived at work, they found that all of Mr. Martin’s tools were gone. Mrs. Peterson, Mr. Martin’s wife, came to Mrs. Carpenter saying that Mr. Martin needed to make more money. Mrs. Peterson and Mrs. Carpenter then set up a meeting for the next day.

On November 17, Mr. Martin and Scotty’s Auto Care renegotiated the employment agreement. It was the hope of both that Mr. Martin would become the manager and eventually buy the business. The agreement was effective November 1. It is the financial terms of the agreement that led to Mr. Martin’s resignation. Mr. Martin contends he asked for and the Carpenters agreed to a salary of $3,000.00 per month net. The Carpenters contend they agreed to $3,000.00 per month gross, but only if Mr. Martin brought in enough work to afford that amount.

In mid-November, the end of November, and mid-December, Mr. Martin received checks for $1,500.00. There were no statements of earnings and deductions attached to these checks. At the end of December, he received a check for $1,050.00. A statement of deductions showed that his earnings had been reduced by a FICA deduction of $229.50 covering both November and December. Mr. Martin spoke to Mrs. Carpenter, saying that it was his understanding they had agreed to a salary of $3,000.00 net. Mrs. Carpenter told him the business could not afford that amount. Mr. Martin quit his employment the following day, January 3.

Both Mr. Martin and Mr. Carpenter called witnesses to testify during the hearing held in this matter. The testimony of both parties and their witnesses disagreed as to the terms of the agreement and on many other points.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

"Once having voluntarily quit, it is the burden of the claimant to establish good cause.” Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

An employee has good cause to leave work if the employer violates an express agreement. “An employer's failure to pay a worker in the amount, in the manner, and at the time agreed upon at the time of hire is considered compelling reason for voluntarily leaving work.” Zimmerman, Comm’r Dec. 9121096, September 10, 1991.

An employer's failure to grant an increase in wages that was definitely promised is also considered compelling reason for voluntarily leaving work. See, e.g., Sepinski, App. Trib. Dec. 98 1720, October 2, 1998 (claimant had good cause to quit when employer promised a $2.00 per hour raise, but only gave a $1.00 per hour raise).

On the other hand, if the promise is based on some contingency and the contingency does not occur, good cause may not be shown. “If a worker is told that there would be an increase in wages if management approved, the statement is not a definite promise, but a contingent promise. Therefore, an employer's failure to grant an increase in wages when management did not approve is not considered good cause for voluntarily leaving work. Rodgers, Comm’r Dec. 9224038, April 27, 1992.
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

This case presents an excellent example why all employment agreements and changes to those agreements should always be in writing, signed by both parties. We have here the case of an employee who contends the employer agreed to pay him a certain amount net wages versus an employer who contends that they did not and would not agree to such terms because the business could not afford that amount.

The Tribunal is unable, based on the testimony, to determine what the agreement was. The testimony of both of the parties and their various witnesses differed on many points. Nonetheless, Mr. Martin had every reason to believe that the employer was paying him $3,000.00 per month net salary. He received three checks for $1,500.00. The Tribunal wonders that he did not, at that time, question his employer about the lack of an earnings and deduction statement, but this does not negate his belief. It was not until the final check that he realized there was a disagreement.

At this point, Mr. Martin had the ability to negotiate again with the Carpenters. This had borne fruit before, and there is no reason to believe that it would not again. Mr. Martin, however, has shown a penchant for leaving work impulsively and without notice if things do not go the way he feels they should. On November 16, the Carpenters found that his tools had been removed. They, and the Tribunal, can only suppose that Mr. Martin, with no notice, had decided to quit his job because he was not getting the pay he felt he should. His wife going to the employer and saying that he needed to make more money supports this. Because the Carpenters were interested in having Mr. Martin buy the business, they agreed to meet and discuss the salary issue on November 17. Mr. Martin, on January 3, again without any notice, quit his employment when he did not get the wage he felt he was due.

The definition of good cause requires not only a finding of “compelling reasons”, but also of “no other reasonable alternatives.” If the agreement was for net salary, then the employer broke a definite promise, and Mr. Martin would have had good cause to leave the employment. However, Mr. Martin has not shown that there was a definite promise, as opposed to a contingent promise. Even if the agreement had been definite, he has not shown that he had no other reasonable alternative than to quit.

It is the conclusion of the Appeal Tribunal that Mr. Martin voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on January 19, 2001 is AFFIRMED. Mr. Martin is denied unemployment benefits under AS 23.20.379 for the weeks ending January 13, 2001 through February 17, 2001. The reduction of his benefits, and his ineligibility for the receipt of extended benefits remain.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 17, 2001.


Dan A. Kassner


Hearing Officer

