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STATEMENT OF THE CASE

On February 7, 2001, Mr. Allison timely appealed a notice of determination issued under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Allison began working for Penske Auto Centers, Inc. in Juneau, Alaska in 1998. He last worked on December 21, 2000. At that time, he normally worked 40 hours per week, and earned $12.25 per hour.

On December 20, Mr. Allison was replacing a master cylinder on a car. Another person is supposed to pick up the old part where it has been put on the floor, and take it to a scrap pile for recycling. The old part is called a “core.” At the end of the day, when Mr. Allison saw a part on the floor, he presumed it was a core, took it near the scrap pile, put in on the floor, and slid it over to the scrap pile.

The following day, Jerry Tanz, the manager, was going to give Mr. Allison a written warning for having thrown the part across the shop to the bin. This would have been a safety violation. This was the “final straw” for Mr. Allison, who quit immediately.

Mr. Allison was generally dissatisfied with the working conditions.

1. He felt the lifts were dangerous. When lowering a vehicle, they would sometimes tip, placing the car in danger of rolling off the lift. Although he complained about this several times, nothing was done. He finally fixed the lifts himself.

2. He believed that it was incorrect that oil was being sent down the drain instead of being collected. He cited one example when a 50-gallon drum of oil tipped over. The oil was swept into the drain.

3. He felt that there were parts that were being sold that were not needed. For example, he was told to replace the spark plug wires on a car that had 20,000 miles on it. Spark plug wires do not need to be changed until a vehicle as 60,000 miles. He examined the wires and found nothing wrong with them.

4. There were “quite a few” managers during the time that Mr. Allison worked for Penske. Mr. Allison did not feel that the new managers were given adequate training, but were just “thrown into the job.” Testimony, Mr. Allison.

Mr. Allison did not complain to the Office of Safety and Health Administration (OSHA) about the conditions he saw. He believed, however, that OSHA had several times threatened to shut down Penske.

In a telephonic statement to the Employment Security Division, Mr. Tanz is reported as having said that he was told that Mr. Allison threw the master cylinder, and that they have had many problems in the past with Mr. Allison’s temper. Exhibit 8. No evidence of Mr. Allison’s alleged temper was introduced into the record. Mr. Allison contends he does not have a temper, and that, if he starts getting mad or frustrated, he takes a break. He has never lost his temper in front of customers.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

Disciplinary action administered by an employer implies that the worker's behavior has been adverse to the employer's interest. It is well within the employer's rights to take reasonable corrective action. An employee has good cause to leave employment only if the employer's action was unduly harsh or unwarranted by the alleged offense, and the worker made a reasonable attempt to resolve the issue with his employer before quitting. Craig, Comm’r. Dec. 86H‑UI‑067, June 11, 1986.

Mr. Tanz wanted Mr. Allison to sign a warning about his actions the day before. However, there is no evidence that the warning was justified. The only evidence before the Tribunal is a telephonic statement, which, by itself, is hearsay. Mr. Tanz was not present at the hearing to testify about his statement. The contents of the statement are double hearsay, because it is based on what Mr. Tanz was told by another person, who was also not present at the hearing. We do not know what Mr. Tanz was told, or if what he was told was correct. The person who made the statement to Mr. Tanz may have made it maliciously when, in fact, nothing at all occurred.

The warning, without better evidence to the contrary, was unreasonable. Mr. Tanz wanted to write up a warning that Mr. Allison had thrown a part across the shop. Mr. Allison did not do that. Mr. Allison attempted to explain that to Mr. Tanz without success.

It is the conclusion of the Appeal Tribunal that Mr. Allison had good cause for leaving his employment. 

DECISION

The notice of determination issued in this matter on February 2, 2001 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Allison is allowed benefits for the weeks ending December 23, 2000 through January 27, 2001 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 8, 2001.


Dan A. Kassner


Hearing Officer

