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CASE HISTORY

Ms. Epling timely appealed a determination issued on February 1, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Epling worked for Fred Meyer Shopping Centers during the period March 1999 through January 9, 2001. She earned $10.55 per hour for full-time work as a pharmacy technician. Mr. Epling’s employment  ended effective January 9, 2001.

On December 26, 2000, Ms. Epling submitted her resignation notice. She and her supervisor, Mr. Morris, decided it would be effective January 18, 2001. Ms. Epling did not get along with a coworker and decided the employer was taking too long to rectify the situation. Before giving her notice, Ms. Epling did not file a grievance, nor did she talk to the store manager about her concerns.

Ms. Epling decided to rescind her resignation notice. She met with the store manager, Mr. Rahlfs, on January 9 to discuss her request. Mr. Rahlfs denied her request indicating that interviews had been scheduled for her position. Mr. Rahlfs also believed her performance was substandard, although Ms. Epling had not been previously counseled.

During the meeting with Mr. Rahlfs, Ms. Epling asked several times why he would not let her rescind the resignation. She finally stated that she was going to go back to her coworkers and tell them that management chose the coworker over her. Mr. Rahlfs did not want Ms. Epling to “stir up any problems” in the pharmacy and told her that “today is your last day.” He requested she clock out and leave the building.

Mr. Rahlfs felt with only about one week of work remaining he did not want anymore “dust” and felt the employer was better off without Ms. Epling on the premises.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….

CONCLUSION

There is no dispute that Ms. Epling turned in her resignation and if she had been allowed to work through her resignation date, she would have been required to show good cause. Her decision to quit was without good cause. This is supported by her change of heart when she asked to have her resignation rescinded. Further she had the ability to seek upper management assistance before resigning.

However, in Roush, Comm’r Dec. No. 96 2904, November 18, 1996, the Commissioner states in part:

As noted by the Tribunal, the Department's policy is that a discharge prior to the date on a resignation notice changes the worker's separation to a discharge. An exception is made if the employer pays the employee through the effective date of the employee's resignation or the notice period is unreasonably short. That policy is set out in McDonald, Comm'r Decision 9129502, March 6, 1991 and Stephens, Comm'r Review 9325491, February 22, 1994. We see no reason to change the policy or amend it in this case in spite of the employer's argument. We realize some employers may have good reason for a policy of terminating resigning employees early, but in those cases, for unemployment insurance purposes, the employer becomes the moving party in the termination. Likewise, an employee who is given advance notice of termination by the employer, becomes the moving party in a termination if he quits the job before the termination date….

There is no evidence that Ms. Epling received pay for the period January 9 through January 18 (her scheduled last day of work). Accordingly, this work separation will be decided on the basis of a discharge.

There is insufficient evidence to support the conclusion that 

Ms. Epling’s behavior was a wilful or wanton disregard of the employer’s interest. She was upset over the employer’s decision to not allow her to return to work and made a good faith error in judgment in her reaction. The employer had the ability to counsel Ms. Epling not to discuss her problems with her coworker, yet opted to initiate the discharge instead. Misconduct connected with the work has not been shown. Accordingly, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION

The determination issued on February 1, 2001, is REVERSED.  Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending January 13, 2001, through February 17, 2001, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 9, 2001.
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