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CASE HISTORY
The claimant timely appealed a notice of determination issued on February 1, 2001, which denied benefits pursuant to AS 23.20.379 on the ground that she was discharged for misconduct in connection with the work.


FINDINGS OF FACT

Ms. Frank worked as a certified nursing assistant (CNA) for South Peninsula Hospital from January 6, 2001 through February 10, 2001. She worked Saturday through Wednesday, 3 p.m. to 11:30 p.m. She earned $13.50 per hour. 

On December 29, 2000, Ms. Frank met with Charles Franz, Chief Executive Officer of the hospital. The employer informed Ms. Frank that she was discharged immediately due to several complaints received about her work performance. He alleged that Ms. Frank performed the following duties inappropriately:

1. Did not allow clients to use the toilet as needed.

2. Did not follow directions given for client dining location.

3. Did not take client vital signs correctly, and falsified records.

4. Client bathing record not recorded appropriately.

5. Verbal or emotional abuse of clients. 

Ms. Frank explained that she followed all hospital procedures correctly, and she notified the supervisor if a patient needed additional attention. When clients ate in the dining room, Ms. Frank was required to stay with the clients to see that they did not choke. The clients are elderly and most suffer from dementia or senility. One particular client does not like to eat in the dining room and attempts to find excuses to leave the dining room before eating. When the client asks to go to the toilet, the supervisor often takes the client from the dining room. Ms. Frank was required to stay in the dining room while clients are eating and she was not allowed to leave.  Clients were not allowed to eat outside the dining room without the supervisor's permission.

There were very few clients that needed vital signs read in the evening. Ms. Frank performed the readings as required. If her reading seemed too high or too low, she checked the patient's chart to see if the reading was abnormal. She was instructed to contact the supervisor for any abnormality. She did not falsify the records or record any vital signs that she did not perform herself. 

Two clients, both named "Thelma," shared a room at the hospital. Neither Thelma liked to take a bath. One of them cried constantly, but especially on the nights when Ms. Frank came to take her for her bath. She usually became agitated and refused the bath because she did not like to take baths. Ms. Frank was instructed to write down the bath refusals. After three refusals, the woman was given a bath in her bed. The other Thelma cried when it was time to sleep. The family instructed the staff that "Thelma" was to be in bed by 8:00 p.m.  Thelma often cried because she did not like to be told that she had to go to bed. Ms. Frank understood that the clients often cried because they suffered from depression.

Another elderly male client was physically abuse to most of the staff. He often punched, pinched, or abused personnel in other ways. He grabbed Ms. Frank's leg on one occasion. He pinched the thigh very hard then twisted the flesh. Ms. Frank told the man to "Quit being an ass." She did not report the incident because this particular client abused people on a regular basis. He was "written up" daily, and there was nothing done. He also used the call buttons frequently to get the attention of staff. When they arrived in his room, he performed obscene gestures or shouted obscenities. He often pushed the call button again before the staff had left the room. Ms. Frank was instructed to check every fifteen minutes if he continued to use the call button for no apparent reason. Ms. Frank denies ever verbally or emotionally abusing any patients. 

Ms. Frank never received warnings or reprimands about her job performance. The charge nurse she worked with frequently praised her work. She received outstanding evaluations for two years. The complaints that were filed were from personnel that she rarely saw. She has filed a grievance through her union.

               
PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the
insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(d)
Under AS 23.20.379(a)(2), misconduct connected with work is any willful violation of the standards of behavior which an employer has the right to expect of an employee.  An act that constitutes a willful disregard of an employer's interest or recurring negligence which demonstrates wrongful intent is misconduct. Isolated instances of poor judgement, good faith errors, unavoidable accidents, or mere

inefficiency resulting from lack of job skills or experience are not misconduct. . . . 
   


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.

Misconduct can not be established on the basis of unproven allegations. Cole, Comm'r Dec. 85H-UI-006, January 22, 1985.

A worker is discharged for misconduct only if the worker has committed one or more acts of misconduct which are the direct cause of the discharge.  The worker may commit an act of misconduct, after which the worker is discharged, but unless the 

discharge directly results from the act of misconduct; the worker is not discharged for misconduct in connection with the work.  Smith, Comm'r Rev. No. 9122251, January 6, 1992. 

The evidence presented fails to support a finding that Ms. Frank's actions that precipitated her discharge showed a willful disregard of the employer's interests. The employer never reprimanded Ms. Frank for inappropriate behavior, and never warned her that her job was in jeopardy. She was unaware that she was doing anything that would harm the employer. She earned outstanding evaluations and performed her duties as instructed by her supervisor. She denied or rebutted all allegations made by the employer. The employer has the right to terminate employment of personnel as they see fit. However, the employer has not provided evidence of sufficient quantity or quality to determine that Ms. Frank performed her duties inappropriately. Therefore, she was discharged for reasons other than misconduct in connection with her work.  

DECISION

The determination issued on February 1, 2001 is REVERSED. Benefits are allowed for the weeks ending January 6, 2001 through February 10, 2001, pursuant to AS 23.20.379, if otherwise eligible.  The maximum potential benefit entitlement reduced as a result of the original determination is restored, as is eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this March 2, 2001 in Juneau, Alaska.
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