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STATEMENT OF THE CASE

On February 13, 2001, Mr. Pedersen timely appealed a notice of determination that denied unemployment insurance benefits pursuant to AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Pedersen filed a new claim for unemployment benefits on January 26, 2001. The Employment Security Division determined that he is eligible to receive benefits of $248.00 per week. His “excess earnings” amount for unemployment insurance purposes is $380.66.

Mr. Pedersen began working for Alaska Landing and Retro in April 1998. The company became Alaska Complete Tank LLC in November 1999. Mr. Pedersen last worked on January 24, 2001 when he was placed on unpaid administrative leave during an investigation. He was formally discharged on February 6. He normally worked 40 hours per week, and earned $20.00 per hour. He was a tank inspector, determining if fuel tanks were in compliance with federal and state laws. He would also do maintenance on the tanks. Alaska Tank Complete LLC has a contract with the US Air Force to provide these services on Elmendorf Air Force Base.

Mr. Klein, the chief financial officer, discharged Mr. Pedersen for thee reasons.

1. Mr. Klein believed that Mr. Pedersen was attempting to form his own company to take the contract from Alaska Tank Complete LLC.

Mr. Klein had heard from two employees that Mr. Pedersen had approached them about forming their own company. Mr. Pedersen felt that they would have a good chance of getting the contract and would be able to make a lot of money. Mr. Klein also heard that Mr. Pedersen had said he would get a contractor’s license. He also received a call from the Air Force contract administrator, who said that Mr. Pedersen had asked if they could get the contract if they had the business set up.

Mr. Pedersen contends that he was approached by one of the two employees two months earlier. He felt it could be a good idea. He did contact the contract administrator, and learned that the contract would be up for bid in September 2001. He checked to see what the procedure would be, but did nothing about it. He does not have a contractor’s license.

2. Mr. Klein believed that Mr. Pedersen was trying to subvert the contract in two ways.

(a) Mr. Klein believed that Mr. Pedersen used a used part instead of a new part. One of the tanks on the base needed a replacement probe. A probe measures the amount of water that is in the bottom of a fuel tank. Mr. Klein learned that Mr. Pedersen had taken an old probe and installed it in the tank. However, Mr. Pedersen wrote on the billing that the probe came from stock, indicating that it was a new probe. The Air Force was billed accordingly. Alaska Tank Complete, LLC does not keep probes in stock.

Mr. Pedersen knew there was no probe in stock. He told Mr. Klein that there was a probe in the van that could be used until a new one was obtained. Whether a new or used probe is used depends on the situation. Mr. Klein told him to go put it in. Mr. Klein does not recall making this statement. While Mr. Pedersen was putting in the probe, the secretary called and asked him where he got the probe. Mr. Pedersen responded that he got it from the tank, meaning the probe originally was from an old tank in the company yard. The secretary told him to be sure to write “out of stock” on his paperwork.

(b) Mr. Klein believed that Mr. Pedersen did a poor job installing a seamless floor, knew he had done a poor job, but reported the floor came out very good. Mr. Klein had asked Mr. Pedersen to put in a seamless floor in a building on base. When Mr. Pedersen returned from doing so, he brought a video tape showing the floor, and told Mr. Klein that the floor came out beautiful. Two days later, the client called, complaining about the floor. Mr. Klein went and inspected the floor. During the hearing, Mr. Klein said there was a large depression in the floor, and he believes Mr. Pedersen did it purposely. The building was a kitchen and day care center. Others had keys to the buildings.

Mr. Pedersen had one training session with the manufacturer’s representative on how to put on a seamless floor. When he left the job, there was a bump, not a depression in the floor. The bump was caused when the roller clumped up some of the solid material. He did not intentionally damage the floor. Mr. Klein agreed it could have been a bump, instead of a depression.

3. Mr. Klein believed that Mr. Pedersen had been “consulting” with the contract officer without the permission of his manager.

Mr. Cameron asked Mr. Pedersen to write a proposal about repairing or replacing two tanks on Elmendorf AFB. Mr. Pedersen did so. He is not supposed to divulge such information to the client until authorized to do so by Mr. Cameron. A copy came into the hands of the Air Force. Mr. Klein believed that Mr. Pedersen had purposely given the copy to the Air Force.

Mr. Pedersen wrote up the proposal. He faxed a copy to Mr. Cameron, and kept a copy for himself. The proposal had a disclaimer on it to the effect that it was only a draft. MSgt. Fox, the client in charge of the tanks on the air base, asked him for a copy. He told MSgt. Fox that it was not a finished proposal. MSgt. Fox insisted on having a copy, and made himself a copy of it. Because it was only a draft proposal and had the disclaimer on it, Mr. Pedersen did not believe there was anything wrong with MSgt. Fox having a copy. Mr. Cameron had repeatedly told him that he could not discuss this type of information with the client until cleared to do so.

Mr. Klein placed Mr. Pedersen on unpaid administrative leave effective January 24, while he investigated the charges. He did not interview Mr. Pedersen about the charges. On February 6, he discharged Mr. Pedersen via an e-mail message to him.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

Hearsay is defined as statements made out of court offered in evidence to prove the truth of the matter asserted. Sellers, Comm’r. Dec. 9320614, April 13, 1993.

Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Comm'r. Dec. 96 2687, February 13, 1997.

Much of Alaska Complete Tank’s evidence is hearsay. Mr. Klein did not produce the two employees he alleged told him that Mr. Pedersen had solicited them to be his employees; produced no evidence that the floor had been damaged; produced no witnesses regarding the alleged consultation with the company’s client; and did not produce the offending paperwork regarding the probe. However, Mr. Pedersen testified to those same incidents, although his version, of course, differs. So, the Tribunal can conclude that Mr. Pedersen considered setting up his own company, albeit at the behest of one of the other two employees; that Mr. Pedersen used a used probe instead of a new probe; that Mr. Pedersen did not do a “beautiful” job on the floor; and that Mr. Pedersen gave a copy of the proposal to MSgt. Fox.

However, does any of this amount to misconduct? Misconduct is a “wilful and wanton disregard” of the employer’s interest. The Tribunal does not find that Mr. Pedersen willfully and wantonly disregarded the interests of Alaska Complete Tank in most of the accusations.

1.
Had Mr. Pedersen gone so far as to set up his own business and actively made efforts to obtain the contract, that would have been against his employer’s interest. However, he, at most, made some inquiries to that end. It is not known why he went no further, but the fact remains that he did not. Mere discussion does not amount to misconduct.

2.
(a)
Mr. Pedersen used a used probe, but he was not, apparently discharged for this reason, but rather because he wrote on the billing paperwork, “out of stock.” This, in itself, does not show that the part was new or used. It may have been poor judgment on his part to do what a secretary tells him to do, but that does not arise to the level of misconduct.

(b) Mr. Pedersen did, apparently, make an error in the laying of the seamless floor, and he told Mr. Klein that the floor came out beautifully. According to Mr. Klein, the “depression” was quite large. According to Mr. Pedersen, the “bump” was very small. If it was a large depression, it is hard to imagine that Mr. Pedersen could have overlooked that. However, Mr. Klein agreed it could have been a bump, in which case, being small, it could easily have been overlooked.

3.
Mr. Pedersen was not “consulting” without permission. He did, however, give a copy of the proposal to MSgt. Fox. He should not have done that. Mr. Cameron had repeatedly told him not to distribute information to the client until cleared to do so. Even a draft proposal with a disclaimer can lead to serious misunderstandings between a company and its client. When he gave a copy of the proposal to MSgt. Fox, he transcended standards of behavior his employer had the right to expect of him.

It is the conclusion of the Appeal Tribunal that Alaska Tank Complete, LLC. discharged Mr. Pedersen for misconduct connected with his work.

Under AS 23.20.379, a denial of benefits begins with the first week in which a worker becomes "unemployed." A worker is ‘unemployed’ in a week in which the worker earns less than the "excess earnings" amount. Alaska Tank Complete placed Mr. Pedersen on unpaid administrative leave effective January 25, 2001, a Thursday. Assuming that he worked 24 hours that week, he would have earned $480.00 during the last week of his employment. This is greater that his “excess earnings” amount of $380.66. Thus, Mr. Pedersen became “unemployed” the following week, the week ending February 3. The denial period will be adjusted accordingly.

DECISION

The notice of determination issued in this matter on February 8, 2001 is AFFIRMED. Mr. Pedersen is denied benefits under AS 23.20.379 for the weeks ending February 3, 2001 through March 10, 2001 so long as he is otherwise eligible. The reduction of his benefits and ineligibility for the receipt of extended benefits remain.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 5, 2001.
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