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CASE HISTORY
Ms. Johnston timely appealed a February 6, 2001, determination that denied benefits under AS 23.20.379.  The issue is whether Ms. Johnston voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Johnston last worked as an office manager for Trans World Moving from July 3, 2000 through December 12, 2000. She worked Monday through Friday, approximately forty hours per week.  She earned $2200 per month.  Her claim for unemployment insurance benefits began December 15, 2000. The weekly benefit amount is $248 plus dependent allowance.

On approximately December 14, 2000, Ms. Johnston informed Mr. Wilterding that she did not want to work for the company any longer. Mr. Wilterding worked in the office with Ms. Johnston. Federal regulations require that two personnel staff the office. Mr. Wilterding supervised the packing and moving crews. Ms. Johnston's responsibilities included payroll, answering the telephone, and other office related duties.

Ms. Johnston requested that the employer report a layoff from work. Mr. Johnston explained that he did not hire her, and he could not lay her off. Ms. Johnston reportedly told Mr. Wilterding that she would not talk about his sexually harassing her if she received a layoff from work. Mr. Wilterding denies ever sexually harassing Ms. Johnston

at work. There were no other witnesses to "sexual harassment" or "flirting" between Ms. Johnston and Mr. Wilterding. Ms. Johnston is married, and Mr. Wilterding shares a home with his girlfriend of seven years.

Mr. Harvey Wilterding, brother to John Wilterding, sometimes rode to work with Ms. Johnston because they live one mile apart. He recalls that Ms. Johnston informed him that she was surprised that the company had not fired her for her absences. She was absent approximately two days of every week. She often complained to other employees about her problems at home while in the company break room.  She complained to one employee about having to get prescription medication from Wasilla or Eagle River. Ms. Johnston sees a physician in Eagle River because of a medical condition. She was involved in a car accident three years ago in the Eagle River area and continues to take prescription pain relievers for back pain.  Employees testified that they were aware that she frequently had "hangovers" and she smelled of alcohol when she came to work on more than one occasion.

Mr. John Wilterding believes Ms. Johnston was absent from work frequently because she consumed too much alcohol. Her husband notified the employer of her absence and admitted that she had too much to drink on more than one occasion. Mr. Johnston also contacted Mr. Wilterding at the office on several occasions because he was concerned about his wife's whereabouts. 

Ms. Johnston alleges that John Wilterding came to her home on two separate occasions after work, and stayed the night because he was too intoxicated to drive. She did not inform the bartender of the drinking establishment that Mr. Wilterding needed a ride home. Ms. Johnston alleges that she took Mr. Wilterding to her home after a few drinks at the bar, so that she could pick up money before taking him home. He then made unwanted advances, before falling asleep on her couch. She alleges he came to her home a second time so that he could retrieve a company vehicle. He made unwanted advances at that time. She contends that he made sexual innuendoes at work on many occasions. 

Mr. Wilterding denies staying the night at Ms. Johnston's home or harassing her in any manner. He contends he has been living with the same woman for seven years and has been home every night. He did go to Ms. Johnston's home after working hours to retrieve a company vehicle, but she was more than an hour late returning to her home. He admits talking to Ms. Johnston for less than an hour at her home.   

Ms. Johnston did not inform the owner of the company or Ms. Roderick of any unwanted attention by Mr. Wilterding. Mr. Wilterding asked Ms. Roderick to speak to Ms. Johnston because she was having difficulty in her personal life and had been absent frequently. He wanted Ms. Johnston to come to work and do her job. Ms. Roderick asked Ms. Johnston on more than one occasion if there was anything bothering her. Ms. Johnston informed Ms. Roderick of some of her family problems, but never spoke of any problems with Mr. Wilterding. She did not inform her husband of any problems at work or problems with Mr. Wilterding until just before quitting work.

After Ms. Johnston left work, she told Mr. Wilterding she would come back to work to help him train a new worker. She offered her assistance more than once. She contacted Mr. Wilterding several times after leaving work because she was upset that the company stated that she quit work rather than that she was laid off for lack of work. 

The employer has filed a lawsuit of harassment against Ms. Johnston. She has continued to telephone employees through February 27, 2001. Ms. Johnston has hired an attorney and is filing a lawsuit for sexual harassment against the company. Her attorney suggested an amicable resolution. He stated that "the Johnston's are willing to settle for:

1. Nine (9) months' severance pay for Ms. Johnston. 

2. Your company to advise the Worker's Compensation Division that Ms. Johnston was laid off.

3. An agreed upon letter of reference.

4. Express agreement as to what information would be given out to anyone contacting your company for a reference for Ms. Johnston.

5. Payment by your company of the Johnston's attorney's fees."

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988. Affirmed in Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989. 

The employer hired Ms. Johnston to perform as the office manager of the company. She was absent frequently, and never informed the employer or any other employees that she was "sexually harassed" by Mr. Wilterding during her employment, nor did she attempt to resolve the matter with the employer before leaving. Ms. Johnston did not provide evidence of sufficient quantity or quality to establish that Mr. Wilterding or any other employee harassed her while working. It is credible that Ms. Johnston quit work for personal reasons and was upset when the employer reported to the department that she quit work instead of reporting that she was laid off. Ms. Johnston left work for personal reasons that do not provide compelling reason for leaving work at the time that she did. Therefore, Ms. Johnston quit work without good cause. Accordingly, benefits remain denied as shown on the determination. 

 
DECISION
The February 6, 2001, voluntary leaving determination is AFFIRMED. Benefits are disqualified for the weeks ending December 16, 2000 through January 20, 2001. Potential benefits are reduced by three times the claimant's maximum weekly benefit amount as stated on the determination.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on March 8, 2001.
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