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CASE HISTORY

Mr. Wagner timely appealed a determination issued February 14, 2001 that denied benefits under AS 23.20.379.  The determination held Mr. Wagner was discharged for misconduct in connection with work.

FINDINGS OF FACT

Mr. Wagner was employed by Lawson Roofing and Remodeling Incorporated from January 15, 2001 to January 23, 2001.  He last worked full‑time as a carpenter/foreman.  He earned $17 per hour.  Mr. Wagner was dismissed from work on charges that he created a hostile and unsafe work environment.

Steve Lawson, field technician, witnessed a confrontation between Mr. Wagner and James, another worker, wherein Mr. Wagner threatened to have the worker “kicked off” the job.  Mr. Lawson also witnessed Mr. Wagner screaming at workers, speaking harshly and in a dictatorial manner. 

Mr. Wagner admits being angry when conversing with James.  However, his anger was directed at other workers who routinely failed to assist him when required, i.e., on the roof at the end of the day.  Mr. Wagner screamed at workers to get their attention, especially since he was generally some distance away.  Mr. Wagner admits he lacked the right temperament for the foreman role, and he never wanted that job.  He was replaced by Mr. Chynoweth.

On or about January 23, 2001, Mr. Chynoweth, carpenter/foreman, remembers Mr. Wagner stating he was suffering from a “hangover.” Mr. Chynoweth also smelled alcohol on Mr. Wagner’s person.  Mr. Chynoweth did not say anything to Mr. Wagner about that matter.  However, he did warn Mr. Wagner about improperly using a $150,000 manlift as a crane.  He estimated the materials Mr. Wagner was lifting exceeded the manlift’s weight restrictions.

Mr. Wagner denies being under the influence of alcohol while on the job or stating he was suffering from a hangover.  Instead, he was sick with a cold.  Mr. Wagner also denies being warned by Mr. Chynoweth to stop using the manlift to lift materials.  The instruction on the manlift itself only listed a weight restriction.  Mr. Wagner believed the materials lifted were within the maximum weight quoted.

While working near a house, Mr. Wagner got stuck and struck the house with the manlift.  The manlift had to be towed.  Mr. Wagner was told not to operate the manlift near the house again.  However, he ignored those instructions, believing he would not get stuck again.  He did get stuck, however, and the manlift again had to be towed.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Mr. Wagner knowingly acted in opposition to the employer’s interests.

Without prior documented warnings, the alcohol and employee abuse issues failed to rise to the level of misconduct in connection with work.  However, Mr. Wagner knowingly violated instructions to cease operation of the manlift close to the house at issue.  That act of blatant insubordination and reckless endangerment of life, property, and equipment did establish misconduct.  Mr. Wagner is subject to the disqualifying provisions under the separation from work law.

DECISION

The February 14, 2001 determination is AFFIRMED.  Benefits are denied for weeks ending January 27, 2001 to March 3, 2001 pursuant to AS 23.20.379.  Mr. Wagner’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Wagner may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 22, 2001.


Doris M. Neal


Hearing Officer

