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CASE HISTORY
Mr. Brownfillin "" \d "" timely appealed a March 1, 2001,fillin "" \d "" determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The determination disqualified himfillin "" \d "" on the ground that hefillin "" \d "" is not available for full-time suitable work while attending school. Both Mr. Brown and the Employment Security Divisions waived their 10-day notice rights to allow this issue to be heard.


FINDINGS OF FACT

Mr. Brownfillin "" \d "" established an unemployment insurance claim effective January 22, 2001fillin "" \d "". At the time hefillin "" \d "" opened hisfillin "" \d "" claim for benefits, Mr. Brownfillin "" \d "" last worked as a helicopter pilot in September 2000.fillin "" \d ""

fillin "" \d "" He is currently interested in working in the aviation field.

On February 19, 2001, Mr. Brown began training at the Take Flight Alaska flight school in pursuit of a certificate as an airplane flight instructor. Although Mr. Brown has numerous licenses as a pilot, he has not flown a fixed-winged aircraft for about 10 years. He felt he needed a refresher course before applying for or seeking work as a fixed-winged pilot.

Mr. Brown has been a helicopter pilot for over 10 years. For a period of four years, he worked in a completely different field because of a medical problem. Mr. Brown returned to work as a helicopter pilot in February 2000. He was laid off in September 2000 due to an injury. The season ended in November 2000 (logging).

When Mr. Brown noticed the helicopters he flew for Silver Bay Logging were up for sale (January 2001), he spoke to the chief pilot about renewed employment for the upcoming season. He was told the employer did not know if they would hire him back but that a fix-winged pilot might be needed. It was then that 

Mr. Brown opted to attend training. 

Mr. Brown chose the school/program he is currently attending because of his ability to receive a student loan. It would give him not only a license to instruct for airplanes but get him up to date on flying them as well. 

At the time Mr. Brown started the schooling, he thought he would be able to spend numerous hours every day in training until he completed the course. He discovered after arriving in Anchorage (where the class is taught) that he could only attend training about 15 to 20 hours per week. The time was limited to the instructors’ availability.

Mr. Brown contends that he would have accepted work at any time throughout his training. He has contacted several previous employers in Anchorage and keeps in touch with his former employer on a weekly basis. Mr. Brown also received a job offer from Tempsco Helicopters (southeast Alaska) that is scheduled to begin in early May 2001. He would prefer to return to work for Silver Bay Logging where he would be based out of Wrangell. 

Mr. Brown is not willing to remain in Anchorage after the completion of his training.

The hearing record fails to contain evidence that Mr. Brown was denied a vocational training waiver and if so, the reason(s) for the denial. It is unknown if Mr. Brown reopened his claim after arriving in Anchorage from Wrangell or if he is considered to be in travel status.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:

(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

AS 23.20.382 provides in part:PRIVATE 

(a) Benefits or waiting-week credit for any week may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while attending the course, the individual is not available for work or refuses an offer of work….

8 AAC 85.200 provides, in part:PRIVATE 


(a)
A claimant who is attending training or intends to enter training must provide the following information when applying for benefits under AS 23.20 and this chapter:



(1)
a written description of the training course;



(2)
the beginning date and total period of training;



(3)
the name and address of the training provider; and



(4)
the reason for taking the training.


(b)
The director shall approve training for a claimant if



(1)
the claimant needs training to




(A)
overcome immediate barriers to reemployment, including disability, obsolete skills, or lack of work search skills;




(B)
remain employable in the claimant's customary occupation;




(C)
end a pattern of employment in temporary, casual, or unskilled work and increase skill level, earning power, or employment opportunities; or




(D)
obtain a necessary occupational safety and health certification;



(2)
the training is




(A)
a vocational training or retraining course;




(B)
taken on the full time schedule offered by the training provider; and




(C)
is not a home-study or correspondence course;



(3)
a surplus of qualified workers in the training occupation does not exist in the geographical area in which the claimant is seeking work; and



(4)
the claimant has the aptitude to successfully complete the training.


(c)
The director may not deny training approval for training solely based on



(1)
the length of the training;



(2)
the cost of the training; or



(3)
the lack of a contract of employment at the conclusion of the training.


(d)
The director shall approve training for a claimant who leaves unskilled work to attend the training if the claimant meets the other requirements of this section.


(e)
Notwithstanding (a) ‑(d) of this section, the director shall approve training for a claimant who is placed in the training under a state or federal training program sponsored directly or indirectly by 



(1)
the United States Secretary of Labor; or



(2)
a state or federal employment or training agency.

8 AAC 85.353 provides:PRIVATE 


(a)
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382. A claimant is considered to have travelled outside the area in which the claimant resides only if the travel makes the claimant less accessible to the labor market in the area of the claimant's residence.


(b)
A claimant is available for work while travelling only if the claimant is travelling to search for work; accept an offer of work which begins within 14 days after the claimant's departure; or establish or return to a residence immediately following the claimant's discharge from the armed forces. Additional reasons for the travel do not make the claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection.


(c)
A claimant who travels in search of work must make reasonable efforts to find work, in the area of the claimant's travel, by contacting an employment office; contacting employers in person; or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel. A claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel.


(d)
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work. A claimant is not available for work after the claimant travels for more than seven days if travelling to accept an offer of work that begins 14 days after the claimant's departure; or to establish or return to a residence immediately following the claimant's discharge from the armed forces.

8 AAC 85.356 provides:PRIVATE 


A claimant who is attending training is available for work if


(1)
the claimant is not disqualified under AS 23.20.378(c);


(2)
the claimant is attached to the labor force and is ready and willing to immediately accept suitable full‑time work for which the claimant is presently qualified; and


(3)
the claimant



(A)
while working full‑time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;



(B)
began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or

(C) is willing and able to change the training schedule or leave the training to accept suitable work.

CONCLUSION

The record establishes that Mr. Brown’s schooling/training is vocational in nature. Therefore, he either must meet the general availability requirements found at 8 AAC 85.356 or the vocational training waiver requirements found at 8 AAC 85.200.fillin "" \d ""
The Tribunal does not have the authority to address Mr. Brown’s request for a vocational training waiver. The Employment Security Division must first address that issue and advise him of their decision. A claimant must be given a reasoned explanation with the right of further appeal.

Further, the Tribunal cannot rule on Mr. Brown’s eligibility for benefits under the general provisions of AS 23.378. It is unknown if he is in travel status or if he has re-established his claim from Wrangell to Anchorage. Therefore, the issue of Mr. Brown’s eligibility for benefits while attending school will be remanded for further investigation and issuance of a redetermination.


DECISION
The fillin "" \d ""determination issued pursuant to AS 23.20.378(c) on March 1, 2001,fillin "" \d "" is REMANDEDfillin "" \d "" to the Employment Security Division for further investigation. Benefits will remain deniedfillin "" \d "" from the week ending February 24, 2001,fillin "" \d "" through March 31, 2001, pending the issuance of a redetermination.

The Employment Security Division is also directed to review 

Mr. Brown’s request for a vocational training waiver by listening to the tape of this hearing and obtaining additional information from Mr. Brown if necessary.fillin "" \d ""

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 21, 2001fillin "" \d "".








Jan Schnell, Hearing Officer

