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CASE HISTORY

Mr. Adams timely appealed a determination issued on February 28, 2001, that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.

The determination alsofillin "" \d "" denies benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.387. Benefits were denied on the ground that Mr. Adamsfillin "" \d "" knowingly withheld material facts with the intent to receive unentitled benefits. Mr. Adamsfillin "" \d "" was held to be liable for an overpayment pursuant to AS 23.20.390.  


FINDINGS OF FACT
Mr. Adams last worked for LaidLaw Transit, Inc. during the period 1993 through December 17, 1999. He earned $12.65 per hour for part-time work as a school bus driver. Mr. Adams was discharged effective December 18 for failure to timely report an accident.

On December 17, 1999, Mr. Adams recalls running off the road and then returning to the road while transporting children to school. He did not believe any damage had occurred at the time, so he continued driving. About one-half mile later, a child indicated a window was broken. Mr. Adams pulled over and made sure each child was safely away from the broken window.

When Mr. Adams returned his bus to the Eagle River bus barn, the safety officer immediately approached him. The safety officer advised Mr. Adams that an investigation would need to be done and sent him home. Later in the day, the Eagle River location manager told Mr. Adams that he had hit a street sign and it appeared he had fallen asleep. The employer informed Mr. Adams that they were going to recommend he be terminated from employment.

Mr. Adams contacted his union on or about December 17. In early January 2000, the union informed the employer that a grievance was filed. The grievance was resolved in April 2000. The employer terminated Mr. Adams on or about December 18. Mr. Adams was never advised of that action.

The employer maintains a policy that requires bus drivers to immediately report, via radio or telephone, any accidents involving a school bus. Mr. Adams did not know he had an accident as he believes he blacked out for several seconds. He admits he was in the ditch but was able to get out and back on the road. Mr. Adams did not know he hit a street sign until the manager told him. 

Mr. Adams had planned to report the incident upon his return to the Eagle River bus barn. Throughout his employment, Mr. Adams had never been in an accident prior to December 17, 1999.

The Teamsters Union, which represents Laidlaw bus drivers, requires the employer to suspend employees who they intend to terminate. The union then investigates whether a grievance should be filed. 

Mr. Adams was never told he was on suspension.

After the December 17 incident, Mr. Adams was diagnosed with sleep apnea. He believes his condition may have caused him to black out. Mr. Adams is currently in therapy for his condition and is employed as a bus driver for the Municipality of Anchorage.

On December 22, 1999, Mr. Adams contacted the Anchorage Call Center to reopen his unemployment insurance claim. He advised the representative that he was laid off. Because it was the Christmas holidays, Mr. Adams and all other bus drivers are laid off until after the new year began. Mr. Adams believed he was in layoff status until April 2000 when the grievance was settled.

For the week ending December 25, 1999, Mr. Adams received $194 in benefits.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….


CONCLUSION
The record establishes that Mr. Adams’ temporary black out on December 17 caused him to believe he had simply run off the road. He did not believe that he had an accident. Therefore, Mr. Adams’ failure to immediately contact his employer via radio was a good faith error in judgment. Therefore, the determination that allowed him benefits without penalty was properly made.

Mr. Adams correctly reported his work status on December 22, 1999. That date was right after the Christmas vacation started and all bus drivers, including Mr. Adams, were in layoff status. 

There is insufficient evidence to support the determination under appeal. Mr. Adams did not know he had been terminated--he had only been told he was being recommended for termination. There is no evidence Mr. Adams received any employment status documentation within the first few weeks after the incident. Accordingly, 

Mr. Adams did not withhold material information with the intent to receive unentitled benefits. The $194 received for the week ending December 25, 1999, was properly paid. 

DECISION
The determination issued on February 28, 2001, is MODIFIED. Benefits are allowed for the weeks ending December 25, 1999, through January 29, 2000, if otherwise eligible. 

Benefits are allowed pursuant to AS 23.20.387fillin "" \d "", for the weeks ending December 25, 1999fillin "" \d "", and March 3, 2001, through April 7, 2001, if otherwise eligible.fillin "" \d "" The issue of Mr. Adams’ overpayment liability is REMANDED to the Employment Security Division for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 2, 2001.
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Hearing Officer

