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CASE HISTORY

Ms. Wisthoff timely appealed a determination issued on February 14, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Wisthoff worked for Kashim, Inc. (Nobody’s Inn) during the period August 2000 through January 5, 2001. She earned $8 per hour for full-time work as a night manager and cocktail waitress. 

Ms. Wisthoff quit effective January 5 because the owner failed to comply to State of Alaska alcohol regulations.

Throughout her employment, Ms. Wisthoff noticed workers under the age of 21 entering and/or staying in the lounge area. The minors worked in the restaurant area and would come into the bar to get dishes, deliver meals, or have a cigarette. Ms. Wisthoff contacted the Alcohol Beverage Control Board (ABCB) on October 25 and was told the under-aged minors could not be in the bar. Ms. Wisthoff attempted to enforce that requirement on her shift. She also notified the owners of her findings.

After October 25, Ms. Wisthoff noticed the workers under age 21 still continued to enter the bar and/or deliver meals to another bar nearby. She complained to the owners who indicated they would take care of it. The problem continued to persist. On December 31, Ms. Wisthoff instructed an adult worker to deliver a meal to the bar next door. The worker did not want to as it was the under-aged (16) worker’s turn to deliver. Ms. Wisthoff insisted her instructions be followed.

Later that same evening, Ms. Wisthoff discovered the under-aged worker had made the delivery. When she ask him why, he indicated because it was his turn. Ms. Wisthoff became angry and submitted her resignation.

Ms. Wisthoff was unable to get the other managers to comply with the State’s regulations on alcohol. Although she was the manager on duty at night, each section had its own manager (kitchen, bar, etc.). Each of those managers did as they pleased and did not want to change how they operated. Ms. Wisthoff had no control over the employees in the restaurant other than she was the manager on duty. She could not discipline or fire without going to the owner first. Typically, Ms. Wisthoff was the only manager on duty in the evening.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The record establishes that minors were permitted to enter and/or remain in the bar area. AS 04.16.049 prohibits minors under the age of 21 to enter a bar or lounge area that does not have a restaurant designation. The statute provides in part:

(a) A person under the age of 21 years may not knowingly enter or remain in premises licensed under this title unless…

[T]he person is at least 16 years of age, the premises are designated by the board as a restaurant for the purposes of this section, and the person enters and remains only for dining….

In Mathews, Comm'r Decision 88H-UI-114, July 28, 1988, the Commissioner states in part:

An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined….

In Doukas, Comm'r Decision No. 9226966, August 20, 1992, the Commissioner of Labor states, in part:


The claimant quit essentially because she was not allowed to discipline certain insubordinate employees, even though she was responsible for the operation of the employer's bakery. The insubordinate behavior undermined the claimant's authority over the other employees.

We conclude that the insubordinate behavior and personal remarks by the employees in question made the claimant's work situation untenable. The employer's admitted refusal to correct the situation, after repeated complaints from the claimant, gave her good cause to leave employment

Ms. Wisthoff has shown that she complained to the owners about the activity of the employed minors. She was unable to affect the changes that she believed were necessary in order for the employer to be in compliance with state law. Although the owner indicated they would take care of the problem, two months later the problem persisted. Ms. Wisthoff was prevented from maintaining control over the under-aged workers on her shift. Accordingly, she had good cause to leave her employment.

DECISION
The determination issued on February 14, 2001, is REVERSED. Benefits are allowed for the weeks ending January 6, 2001, through February 10, 2001, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 6, 2001.
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Hearing Officer

