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CASE HISTORY AND FINDINGS OF FACT

Mr. Cowen appealed a February 20, 2001 determination that:

1.
prorates, under AS 23.20.360, alleged 1997 and 1998 wages from Cream Puff Auto, Inc. and 1998 wages from Easy Street Auto, Inc. against unemployment insurance benefits he claimed for 12 weeks;

2. disqualifies, under AS 23.20.387, (1) as weeks affected by fraudulent claims, the weeks ending November 22, 1997 through January 17, 1998 and June 6, 1998 through June 20, 1998 and, (2) as additional penalty weeks imposed for filing fraudulent claims, the weeks ending February 17, 2001 through February 9, 2002;

3. disqualifies, under AS 23.20.505, as weeks during which he did not qualify as an unemployed person, the weeks ending December 6, 1997 through December 27, 1997 and the week ending January 17, 1998; and

4. imposes, under AS 23.20.390, a liability of (1) $2,880.00 for benefit overpayments resulting from unreported work, wages, and fraudulent claims and (2) $1,440.00 in penalties against overpayments resulting from fraudulent claims.

During the May 16, 2001 hearing, Ms. Bundick advised she needed to further investigate the matter because of internal contradictions within work and wage evidence submitted to her by an employer. Ms. Bundick now apparently believes Mr. Cowen did not work in at least one of the weeks an employer shows he did work. She will issue a redetermination after she completes her reinvestigation.

An unsigned note apparently written by an unidentified employer representative on one employer wage sheet (Exhibit 36, Page 6) warns, in part:

* Please note that Mr. Cowen may not have been working on the dates printed on the commission vouchers.

Mr. Cowen contends some of the employer evidence submitted to Ms. Bundick incorrectly lists his dates of work and amounts of pay.

The hearing record establishes Ms. Bundick has repeatedly attempted to obtain accurate work and wage records from the employers. One employer apparently contends it does not keep such records.

REGULATIONS AND PRECEDENT

8 AAC 85.020 provides, in part:

(b)
An employer shall establish, maintain, and preserve for five years employment records that show the

(1)
beginning and ending dates for each pay period;

(2)
total wages paid in each pay period;

(3)
name and social security number of each employee;

(4)
wage rate, method of wage computation, hours of work, and wages paid for each employee in each pay period, showing separately

(A)
money wages;

(B)
cash value of remuneration in a medium other than cash; and

(C)
special payments of any kind, including bonuses, gifts, and prizes;

(5)
dates of hire and return to work after layoff for each employee; and

(6)
date and cause of each termination and suspension of work for each employee.

Under 8 AAC 85.020(e), employers must submit proof of work and wages when audited. The mandatory audit information includes:

(1)
the employee's hours and days of work for the period covered by the audit;

(2)
the employee's wage rate and weekly wages;

(3)
the dates of employment and reason for work termination; and

(4)
other information necessary to determine if benefits were properly paid under AS 23.20 and this chapter.

In Russell, Comm’r Dec. 00 0232, April 21, 2000, the Commissioner affirmed Department policy toward employer work and income evidence presented by the Investigation unit in fraud determination hearings. The Commissioner held:

The claimant's unequivocal admission might have salvaged this evidence, but at the hearing he was not persuaded that the hearsay information on his hours of employment and the amounts paid were all correct. That did not dispose of his due process right to confrontation.

The Tribunal is not in a position to investigate these matters. Since no underlying evidence was submitted to support the information on the employer’s report, it is properly left to investigators within the division to get that information. Once it is obtained or the employer is questioned, a new determination should be based on the facts adduced. To assure due process, we will remand this matter for further investigation and a new determination in keeping with the above discussion

The decision of the Employment Security Division Appeal Tribunal is SET ASIDE and the matter is REMANDED to the division’s investigation section for further fact finding and a new determination. The new determination will have further appeal rights and will supersede the division's previous determination and the Tribunal’s decision of February 24, 2000.
CONCLUSION

The matter under appeal is being investigated and redetermined by the Investigation unit. It is not yet ready for hearing. The matter will be remanded to the Investigation unit for issuance of the redetermination.

DECISION

The February 20, 2001 fraud determination under appeal is REMANDED to the Investigation unit for completion of its reinvestigation and redetermination. The disqualifications, overpayments, and penalties shown on the determination remain unchanged pending issuance of the redetermination. Mr. Cowen will have new appeal rights from the redetermination.

If, during the reinvestigation, the Fraud Investigator finds an employer uncooperative or doubts the correctness and/or genuineness of the employer’s evidence, the Investigator should consider asking Employment Security Tax to obtain the information by a general audit of the employer under 8 AAC 85.020 and other applicable statutes and regulations.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 31, 2001.
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Hearing Officer

