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CASE HISTORY

Mr. Clinton timely appealed a determination issued March 6, 2001 that denied benefits under AS 23.20.379.  The determination held Mr. Clinton was discharged for misconduct in connection with work.

FINDINGS OF FACT

Mr. Clinton was employed by Portage Transport Incorporated from May 1, 2000 to January 8, 2001.  He worked full-time as a long haul truck driver.  Mr. Clinton was dismissed from work.

During the last month or two of Mr. Clinton’s period of employment, he was involved in four incidents related to company property.  Twice during one of Mr. Clinton’s trips, the brakes on the truck trailer froze, causing damage to several tires.

Mr. Clinton believed the brake lock-up incidents occurred due to mechanical malfunctions.  In those situations, he either checked the brakes or did not find a need to check them because the trailer brakes were never engaged.  A maintenance mechanic agreed that inclement road conditions, i.e., ice, rain, snow, could cause anti-lock breaks to lock-up while the vehicle was moving.  The employer believed the brakes froze after the truck sat idle in freezing weather.  In that case, it is common practice to strike the brake mechanism with a sharp object to ensure the brakes have disengaged, thereby avoiding lock-ups. 

On another occasion, Mr. Clinton failed to engage the bulkhead properly.  He erred in thinking he could drive the cab in at an angle (due to the restacked load) and secure the bulkhead with only a few load locks.  In that instance, the bulkhead bent, causing the load of potatoes to freeze.

While on a trip from Canada to Oregon on January 8, 2001, Mr. Clinton became extremely fatigued and drowsy.  He suspects that condition was caused by the excess expenditure of mental/physical energy while driving on “black” ice, without weighted loads, during earlier trips in Canada.  On January 8, Mr. Clinton was not immediately able to pull over to the side of the road to rest due to snow berms.  While searching for a safe pull off, he fell asleep, resulting in a vehicle accident.  No one was injured, but the vehicle sustained major damage and was subsequently out of commission for an extended period.  The incidents cited led to Mr. Clinton’s termination from work.

The employer admits that all drivers make mistakes.  In the cases cited above, he does not believe Mr. Clinton intentional caused damage to company vehicles.  Still, he does not think there is an acceptable excuse for long haul truck drivers to fall asleep while driving because drivers have the ability to pull over and go to sleep.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker’s last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Mr. Clinton knowingly acted in opposition to the employer’s interests.

In Elliott, Comm’r Decision 00 2026, January 2, 2001, the Commissioner of Labor stated, in part:

The claimant worked as a bus driver for the borough on a route that began at 5:45 a.m. He had not slept well the night before, having forgotten to take a mild prescription medication that would help him sleep. Instead of calling his supervisor to find a replacement, he drank some coffee believing he could make it through his shift. About 10 a.m. he began feeling "ragged" and decided to contact his supervisor to find a replacement as soon as he completed another loop of his route. Before he finished the loop, he nodded off and ran the bus up on a curb. . . . 

The Tribunal reasoned that although the accident was not willful, it was an act of misconduct because the claimant did not call for a replacement rather than go to work after so little sleep. The Tribunal relied on a case decided by a Michigan court that defines the terms "ordinary negligence" and "gross negligence." That case is cited below. We disagree with the Tribunal's conclusion....


'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99.

We disagree with the Tribunal's conclusion that the claimant was "recklessly" indifferent to the employer's interests in this incident. The claimant did not know the results of his act of driving while not having sufficient sleep would result in his falling asleep at the wheel. At that time he did not even know the extent of his medical problem, he merely believed he suffered from some degree of insomnia. The claimant violated no specific rule or policy of the employer. There is no evidence of prior warnings about his work. He simply made a judgement error in believing he could do his job as a bus driver even after he did not get very much sleep. . . .  Considering all the circumstances, we believe the claimant's error, while serious, was a momentary lapse in judgement.  

The Department holds that although the employer may have had sufficient cause to discharge the claimant that the discharge was not due to work connected misconduct.
It is always dangerous to fall asleep while driving.  It is also dangerous to park in the middle of a road, especially in icy/snowy conditions.  Mr. Clinton had no choice but to keep driving until he found a safe pull-off.  It is not reasonable to conclude in that instance that he knew he was going to fall asleep before finding that pull off.  It was not shown that Mr. Clinton was grossly negligent in deciding to accept the driving job.  Thus, the sleeping incident, even in conjunction with the three other vehicular incidents, failed to establish misconduct.  Mr. Clinton is not subject to the disqualifying provisions under the separation from work law.

DECISION

The March 6, 2001 determination is REVERSED.  Benefits are allowed for weeks ending January 20, 2001 to February 24, 2001 and continuing pursuant to AS 23.20.379, if otherwise eligible.  Mr. Clinton’s maximum benefit entitlement is restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 11, 2001.


Doris M. Neal


Hearing Officer

