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Pauline Bolling

ESD APPEARANCES
James Schwanke, Investigations

CASE HISTORY

Ms. Bolling appealed a determination dated November 17, 2000 that denied benefits under AS 23.20.360, 23.20.379, 23.20.387, 23.20.390, and 23.20.505.  Benefits were denied on the grounds that Ms. Bolling failed to report work and earnings; voluntarily quit work without good cause; fraudulently filed claims; received benefits for which she was not entitled; and was fully employed during periods claimed.  Ms. Bolling's February 15, 2001 appeal filing raised a timeliness issue under AS 23.20.340.

FINDINGS OF FACT

Timely Appeal Issue
Appeal instructions on determinations state, in part:

Both the employer and the claimant have the right to appeal this determination.  You can file an appeal in person, by mail, or by telephone at any Appeal Tribunal office or UI Call Center.  If you wish, you can telephone the office or write a letter, identifying the determination you disagree with and stating you wish to appeal.  You must file your appeal within 30 days from the mailing date of this determination.  If you request an appeal by letter, the postmark date on your letter will be used as the date of your appeal.  The 30-day appeal period may be extended only if the delay is for reasons beyond your control.

It is very important to continue to file weekly claim certifications for any weeks under appeal.  Unless you continue filing, those weeks may not be payable, even if they are later allowed by an appeal.

The November 17, 2000 determination under appeal was mailed to Ms. Bolling’s address of record in Alaska.  While out-of-state from October 2000 to December 2000, Ms. Bolling was informed of the correspondence via telephone.  She did not request the correspondence to be read or forwarded.  Ms. Bolling did not immediately file an appeal upon her return to Alaska in December 2000 because she hoped the issue would disappear.  She decided to file an appeal in February 2001 because she feared a criminal record.

Disqualifying Issues

(See Conclusion and Decision)

PROVISIONS OF LAW

AS 23.20.340 provides, in part:

(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations.  Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

CONCLUSION

Timely Appeal Issue

"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Division, No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Decision 9028559, January 30, 1991.

In Walter, Comm'r Decision No. 9426751, June 28, 1994, the Commissioner of Labor stated, in part:


As we have held before, once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation.  The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period.  In Andrews, Comm'r Rev. No. 76H‑167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76‑942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977).  There is a rebuttable presumption that a notice placed in the mail will be timely delivered.  In Rosser, Comm'r Rev. NO. 83H‑UI‑145, June 15, 1983.  To hold otherwise would simply allow any late appeal to be accepted on the assertion that the determination under appeal was never received.

In Gunia, Comm'r Decision No. 9322653, July 16, 1993, the Commissioner of Labor stated, in part:

We have previously held that "The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]."  In Anderson, Comm'r Dec. 84H‑UI-186, IC Unemp. Ins. Rptr. (CCH), AK 8101.08, 7/20/84.  As the claimant in this case apparently did not get his mail for such a reason, we conclude his failure to appear at the hearing scheduled was not due to circumstances beyond his control.

In Busch, Comm'r Decision No. 9456447, April 26, 1994, the Commissioner of Labor stated in part:


In considering this matter, the Tribunal cites a similar case, Andrews vs State, Dept. of Labor, Civil Action 76-942, Alaska Super. Ct., 1JD, April 13, 1977.  In that case the Court stated "The lack of timely appeal was due to his own failure to have his mail adequately reviewed and acted upon after it reached his permanent residence and was in effect in his control." 

Ms. Bolling’s travel and hope that the issues would disappear were not circumstances that prevented the timely filing of her appeal.  Therefore, Ms. Bolling’s appeal may not be accepted as timely filed.

Disqualifying Issues

Ms. Bolling's February 15, 2001 appeal was made after the November 17, 2000 determination became final.  This Tribunal lacks the authority to address the matter further.

DECISION

The appeal of the November 17, 2000 determination is DISMISSED as untimely filed pursuant to AS 23.20.340.  The determination under appeal is unchanged.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 18, 2001.


Doris M. Neal


Hearing Officer

