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STATEMENT OF THE CASE

On March 15, 2001, Ms. Edenfield filed a timely appeal against a notice that she was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Edenfield began working for Pro Mech, Inc. on October 16, 2000. She last worked on February 20, 2001. At that time, she normally worked five to eight hours per day, two to three days per week, and earned $7.50 per hour. She was a freight handler in Thorne Bay.

Ms. Edenfield’s supervisor, April Killian, keeps a diary in which she allegedly keeps a daily log of events at work. Allegedly, the diary also contains comments regarding the employees under her supervision.

Ms. Edenfield admits that twice she took the diary either off Ms. Killian’s desk or out of her purse and read it. According to Ms. Edenfield, all employees have read the diary. She does not know if any had permission to do so. She had not asked permission. She believed, because the diary contained information about her as an employee, that she had the right to look at what then would be a “personnel file.” She knows of no one else who was discharged for looking at the diary. She believes that Ms. Killian initially discharged her because Ms. Killian wanted to get rid of her. Ms. Edenfield had spoken with Kevin Hack, the owner, about some things that were going on that would have gotten Ms. Killian into trouble.

On or about February 20, Ms. Killian “shoved (the diary) in her (another employee) face” (testimony, Ms. Killian), and asked if anyone had read it. Laural Latham, the other employee, responded that everyone had. Ms. Killian then discharged Ms. Edenfield.

Ms. Edenfield called Mr. Hack. Mr. Hack told her that she was not fired unless Kris Spear, the manager of operations for outlying areas, fired her. Mr. Hack referred the matter to Ms. Spear.

Ms. Spear’s investigation revealed that Ms. Edenfield had taken the diary from the bottom of Ms. Killian’s personal bag and had read it. She also learned that Ms. Edenfield had completed her time sheet showing that she had worked eight hours when she had worked less than a full day. Ms. Spear did not know in what pay period this occurred. Finally, Ms. Spear learned that Ms. Edenfield had been warned about her careless use of a 4-wheeler. She does not know if the 4-wheeler was damaged.

Ms. Spear had no records of any written warnings given to Ms. Edenfield. Pro Mech does not have a progressive disciplinary procedure. When pressed by the Hearing Officer why Ms. Spear chose to discharge Ms. Edenfield instead of some lesser form of discipline, Ms. Spear responded that Pro Mech is an “at-will employer.”

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

Although other factors may have been in Ms. Spear’s mind when she decided to discharge Ms. Edenfield, it is the conclusion of the Tribunal that the pivotal act leading to the discharge was the diary incident. Ms. Spear did not know when either of the other two incidents occurred, there were no written warnings about either, and it appears these were involved in the discharge only as an “after thought.”

A worker who accesses the employer's property, including records and reports, knowingly and without authorization, has committed theft. Benefit Policy Manual, §MC 140.3. In Barnes, App. Trib. Dec. 98 1733, October 2, 1998, Barnes routinely searched her supervisor’s desktop, desk drawers, computer, and trash, and made copies of memos and e-mail correspondences. She did this because she felt it was for her own protection. She knew the employer was monitoring her performance.

The Tribunal held that the Barnes was discharged for misconduct connected with the work where she “knowingly and routinely invaded her supervisor’s office, accessed private/confidential spaces, files, and correspondence, and made copies of documents without permission.” In sustaining the Tribunal’s decision, the Commissioner said, “The claimant’s conduct shows a wilful disregard of the employer’s interest that is not justified by her motive of self-protection. Barnes, Comm’r Dec. 98 1733, December 21, 1998.

This matter is similar to that in Barnes. Ms. Edenfield twice accessed private records of her supervisor without permission. If that were all there were to this matter, Ms. Edenfield would have been discharged for misconduct. However, two aspects of this matter differentiate it from Barnes. In that case, it appears that only Barnes was involved in searching the employer’s records. In this case, Ms. Edenfield testified that everyone had read the diary. In Barnes, Barnes was discharged from her employment. In this case, although all other employees had apparently read the diary, only Ms. Edenfield was singled out for discharge.

It appears to this Tribunal that Ms. Spears noted three infractions against Ms. Edenfield. She decided, because Pro Mech is an “at-will” employer, that she would discharge Ms. Edenfield. Ms. Spears, however, did not introduce the diary into evidence to establish that it did or did not contain employee information, nor she did not produce any witnesses to the events. It is also possible that Ms. Killian wanted to discharge Ms. Edenfield, or have her discharged, out of fear for her own position.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

It is the conclusion that Pro Mech, Inc. discharged Ms. Edenfield for reasons it has not established rose to the level of a “wilful and wanton disregard” of its interests.

DECISION

The notice of determination issued in this matter on March 15, 2001 is REVERSED. Ms. Edenfield is allowed unemployment benefits under AS 23.20.379. Benefits are allowed for the weeks ending February 24, 2001 through March 31, 2001. Ms. Edenfield’s maximum payable benefits and her eligibility for extended benefits are restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 18, 2001.


Dan A. Kassner


Hearing Officer

� The diary was not introduced into the record, nor were excerpts of it read into the record.





