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STATEMENT OF THE CASE

On March 27, 2001, Ms. Loggains timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause, or whether Colony Kitchen discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. Loggains began working for the Colony Kitchen on October 16, 1999. She last worked on February 26, 2001 (Exhibits 6 and 7). At that time, she normally worked 36 hours per week and earned $8.00 per hour. Ms. Loggains was a prep and back-up cook.

Ms. Loggains was not fully satisfied with her new manager, Brett Adams. She felt that he cussed at her in the kitchen, called her “dyke” and “butch,” and allowed drinking and drugs in the kitchen. Her prior manager had told her that the new management wanted to get rid of her. Mr. Adams admits he called Ms. Loggains “butch,” meaning that she was a strong woman. He never called her “dyke.”

Phyllis Heitmeyer was Ms. Loggains’ manager. She confirmed that Mr. Brett uses inappropriate language and slams doors. She had heard a rumor that Mr. Brett was trying to get rid of Ms. Loggains. She did not follow up on the rumor. She does recall one of the owners saying that Ms. Loggains was not doing her job. Ms. Heitmeyer felt that, when she was manager, Ms. Loggains always did her job.

Mr. Adams had, a few days before February 24, posted a new clean-up task list. Clean up of the refrigerator was part of Ms. Loggains’ cleaning tasks at the end of her shift. On February 26, he opened the door of the refrigerator, and found blood. Ms. Loggains had already clocked out for the day. Mr. Adams asked that she step outside and speak with him. When he asked Ms. Loggains about it, she told him that maybe he should find somebody else. He responded, “fine” (testimony, Ms. Loggains and Mr. Adams), and returned inside.

The following morning, Ms. Loggains did not go into work, believing that Mr. Adams had fired her. Mr. Adams did not call Ms. Loggains when she did not come to work, believing that she had quit. He had just given her a fifty-cent raise, and did not want to discharge her.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A lot of the hearing revolved around Ms. Loggains’ dislike of Mr. Adams, and Mr. Adams’ contentions that Ms. Loggains would sometimes just stand around doing nothing. However, neither of these caused the termination of Ms. Loggains. The termination occurred on February 26 when Mr. Loggains said that he should find someone else, and Mr. Adams reponded, “fine” and walked off. The question here is whether this was a discharge or a quit.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Often it is difficult to determine which party “took the action.” However, the Tribunal believes that Ms. Loggains took the first action when she told Mr. Adams that maybe he should find somebody else. Mr. Adams, by saying “fine,” was only agreeing with her statement. Ms. Loggains then did not take the next step of calling the next day to ensure her status. Had she done so, she would have learned that she had not been discharged. The Tribunal holds, therefore, that Ms. Loggains voluntarily quit her employment.

When a worker quits, the worker has the burden of establishing that she had good cause to quit. The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986.

Ms. Loggains quit her job because Mr. Adams challenged her cleaning. Had it not been for this occurrence, she would not have quit over the other issues she had with Mr. Adams. Being justly reprimanded by an employer is not that which would drive the reasonable and prudent person to leave work. Further, Ms. Loggains had the reasonable alternative of calling the next day to confirm her status.

It is the conclusion of the Appeal Tribunal that Ms. Loggains voluntarily left suitable work without good cause.
DECISION

The notice of determination issued in this matter on March 22, 2001 is AFFIRMED. Benefits are denied for the weeks ending March 3, 2001 through April 7, 2001. Ms. Loggains’ benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 27, 2001.
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