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CASE HISTORY

Mr. Stevenson timely appealed two determinations: (1) a March 22, 2001 determination that disqualifies Mr. Stevenson under AS 23.20.379 for voluntarily quitting suitable work without good cause, and (2) a March 27, 2001 determination that denies extended benefits under AS 23.20.406 holding Mr. Stevenson did not terminate the voluntary leaving disqualification on his unemployment insurance claim.

The issues to decide are whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work and whether a prior voluntary leaving determination renders the claimant ineligible for extended benefits.


FINDINGS OF FACT
Mr. Stevenson began his last period of work with Alyeska Resort in October 1999. He last worked in his doorman position with the Sitzmark Restaurant on February 4, 2001. He voluntarily quit work.

Mr. Stevenson worked two and a half hours on February 4. At the time work ended, the employer usually scheduled him to work about six hours on shifts that started at 9:00 p.m. on Friday and Saturday nights. The employer paid him $9.25 per hour plus furnished him with a free ski pass.

Alyeska Resort is located in Girdwood, Alaska. Prior to July 2000, Mr. Stevenson usually lived in his camper that he parked in various locations in Girdwood. In July 2000, he moved his camper to land he had purchased in the Caswell Lakes area about four miles off the Parks Highway between Willow and Talkeetna.

In 1998, Mr. Stevenson relocated to Alaska with the desire to obtain land and build his own home. In July 2000, he started building his home on his land in the Caswell Lakes area. At that time, he started commuting to his weekend work in Girdwood.

Mr. Stevenson’s commute was 130 miles one-way from where he was building his home to Girdwood. Between his two weekend work shifts, he slept in his pickup truck with his two dogs.

Mr. Stevenson has about 200,000 miles on his pickup truck. He believes his commute was dangerous in a vehicle with so many miles.

Mr. Stevenson’s truck gets about 10 miles per gallon. A single 260-mile round-trip commute used about 26 gallons of gasoline. Mr. Stevenson believes each commute cost him about $84.50 when counting wear and tear on his truck.

Before quitting, Mr. Stevenson sought other weekend work with Alyeska Resort such as restaurant waiter positions and with other Girdwood employers such as construction or snow removal. No one had weekend work for him.

Mr. Dowd’s testimony establishes Alyeska Resort could have provided Mr. Stevenson with weekday work if he had been willing to accept it. The employer could have given him at least 20 hours of weekday work in addition to his weekend work. Work had been available such as front desk work or PBX operator work paying $9.00 to $9.50 per hour. Food and beverage server work was also available that paid $5.65 per hour plus tips.

Both Mr. Stevenson and Mr. Dowd agree that the lowest rent Mr. Stevenson could have expected to pay in Girdwood would have been around $300 per month.

Mr. Stevenson quit work because he decided it was too costly and too difficult to commute from the home he had built to Girdwood. He did not have a new job arranged when he quit, because there is no local work in his Caswell Lakes area.

Mr. Stevenson did not work for a new employer during the January 28, 2001 through March 10, 2001 six-week disqualification period imposed by the March 22, 2001 voluntary leaving determination under appeal.

Mr. Stevenson has now secured new work on the North Slope. He starts that work on April 13.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment . . . .

AS 23.20.406 provides, in part:


(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d).

AS 23.20.505 provides, in part:

(a)
An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.
POLICY AND PRECEDENT
“Unemployment insurance is designed to pay benefits to those who are involuntarily unemployed.” Tucker, Comm’r Dec. 87H-UI-157, July 27, 1987.

"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Roderick vs. ESD, Alaska Dept. of Labor, Superior Ct., 1st J.D., No. 77‑782, April 4, 1978 (affirmed without comment Alaska Supreme Ct., No. 4094, March 30, 1979), the court held that to  establish good causes for leaving work:

The causes must be of necessitous and compelling nature, but not determined on a subjective basis with respect to the particular applicant . . . mere dissatisfaction with the circumstances which are not shown to be abnormal or do not affect health does not constitute ‘good cause’ for leaving work voluntarily.
In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner of Labor and Workforce Development summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

The Employment Security Division’s BENEFIT POLICY MANUAL (BPM) (mandated by 8 AAC 85.360), Section 450.05-4, revised October 1999, provides in part:


1.
Short hours


A quit due to short hours is usually because the worker' want desire to work more hours, such as fulltime or overtime. Part-time work is not unsuitable, and a worker seldom has good cause for leaving on that basis alone. In most cases the worker has time during off hours to look for full time work elsewhere. Only when the short hours are permanent and so arranged that the worker cannot seek other work does the worker have good cause to leave part-time employment.
In Pauley, Comm’r Dec. 98 1427, October 15, 1998, the Commissioner addressed quitting work for standard of living considerations. In denying benefits, the Commissioner held:
Another major reason for the claimant's decision to quit was that his income did not support "any decent standard of living in the Kirkland, Washington area." We have previously held in such cases that all that is necessary is that the worker be earning the prevailing amount and receiving sufficient wages to provide the basic necessities for the worker and the worker's dependents. Shaw, Comm'r Dec. 84H-UI-329, February 22, 1985.

The claimant has not met that burden, as he was earning an amount which provided for his basic necessities, and it has not been shown the pay was below that prevailing for the area. In addition, the claimant had the ability to make a higher income through incentives the employer offered and, as the employer testified, the busy season was just beginning. The claimant conceded he probably would have earned a bonus, had he not been distracted by personal matters. Those same personal matters strongly influenced his decision to quit the job and move back to Alaska. However, he has not shown that his quitting work in any way alleviated his personal problems.
In Dugan, Comm’r Dec. 98 1498, September 21, 1998, the Commissioner addressed quitting work to relocate to a preferred area without first having secured an offer of better work in the new locale. In denying benefits, the Commissioner held:

On appeal to the Department, the claimant contends that more information is apparently needed to understand her family's situation. She asserts that the hearing officer was wrong in concluding that she is living away from her husband for an indefinite period, and therefore does not meet the conditions described in 8 AAC 85.095(c)(1).

We find no material errors in the Tribunal's findings. The claimant's husband accepted a promotion and transfer with his job in June 1997. He moved to Oregon. The claimant remained behind in Anchorage, hoping her husband could transfer with his new position back to Alaska. Her husband and she were earning approximately the same amount, when she decided to move to be closer to him. She left her job on May 6, 1998. Instead of moving to Oregon, where her husband resides, however, the claimant moved to Montana. She did so in order to look for work there and, she asserts, "To meet the unemployment claims requirements and not jeopardize any claim weeks . . ."

The claimant and her husband plan to reside in Montana, as soon as he can transfer or obtain a job there. They are building a cabin in Montana at this time, and they spend weekends together, through one or the other of them travelling. The claimant plans to move to Oregon if her husband has not relocated to Montana by the end of the summer. She argues that she is much closer to her husband, and able to spend more time with him now, than she did while she was still residing in Alaska.

In Fosselman, Comm'r Dec. 9123328, February 7, 1992, we held that the relocation to an area where the primary wage earner in the family has accepted better employment gives a claimant good cause to quit to accompany the spouse. The Tribunal properly applied the law to the facts of the case at hand. The claimant quit to be closer to her spouse, but from the facts given, the reasons were a matter of convenience rather than compulsion. The claimant quit her employment to move to an area where she still does not reside with her spouse. She had no other reason for quitting work.  In order to establish good cause under the regulation for a "domestic quit", the underlying reasons for the move must be reasonable in view of all the facts. Such was not shown to be the case here.
In Magone, Comm’r Dec. 98 1723, October 28, 1998, the Commissioner held good cause for quitting does not include relocating to a preferred locale without first securing a definite offer of better work or without joining a spouse who had better work there. In denying benefits, the Commissioner held:

On appeal to the Department, the claimant contends that she and her family had no option but to move to Soldotna, where they have built a new home, due to a worsening financial situation.

We find no material errors in the Tribunal's findings. The Tribunal properly applied the law to the facts. The claimant quit her job in Anchorage and moved to Soldotna, while her husband remains in Anchorage maintaining his trucking business and selling their mobile home. They have been working on their new home in Soldotna since 1996, and wish to move there to raise their children away from the city. Neither the claimant, nor her husband had prospects for work in the Soldotna area when she quit work.

In Fosselman, Comm'r Dec. 9123328, February 7, 1992, we held that the relocation to an area where the primary wage earner in the family has accepted better employment gives a claimant good cause to quit to accompany the spouse. In the present case, the claimant quit to move with her spouse and family, but it will be some time before her husband relocates to the Soldotna area where they have relocated. In addition, they moved there as a matter of convenience rather than compulsion. That is, neither of them had jobs or even job prospects in the new residence area, and they were not compelled to move there for reasons other than a desire to live in the country. While we are not critical of such a reason, it is not one which we can rule as good cause for a voluntary leaving of work. 

The claimant quit her employment to move to an area where she still does not reside with her spouse. She had no other reason for quitting work.  The evidence supports the correctness of the Tribunal decision.
"Seeking employment is not good cause to leave continuing employment."  Whittaker, Comm'r Dec. 87H-UI-358, December 23, 1987.

In Bartolome, Comm'r Dec. 9323680, November 9, 1993, the Commissioner of Labor confirmed department policy regarding quitting to look for new work.  The Commissioner held:


We have previously held in cases where a claimant quits work to look for other work that such a termination is to be considered without good cause. While we do not wish to discourage anyone from improving their employment status or earning capacity, we have endorsed a policy of only allowing quits to be considered with good cause when the worker has reasonable assurance of a new job, under better wages, hours, or other conditions. In this case, the claimant quit to go to another area where he only had a possibility of better work. We therefore conclude his leaving of work with K‑Mart was without good cause.

In Pinar, Comm’r Dec. 98 1977, December 31, 1998, the Commissioner addressed selling a jointly owned home to relocate to another location with a friend. In denying benefits, the Commissioner held:

The facts establish that the claimant determined to move to Juneau from her home in Ketchikan, as her boyfriend accepted a position in Juneau. They put their home up for sale in Ketchikan and the claimant planned to stay until it was sold. She also requested a transfer to the employer's Juneau store. The controversy centers around whether she was promised a new position there. Her July 3 letter reads as follows:


I will be moving the week of the 20th so would have my last day here on the 17th of July and would need to have 2 weeks to relocate to Juneau. I would be able to report to the Juneau store on August 3rd, if I could get transferred to the A&P there. I understand my pay rate and time accumulated here would be the same along with my vacation time. I need to have uninterrupted medical insurance also. If not able to transfer then you can consider this my resignation giving you the required two weeks. July the 17th my last day.

The primary reason for the claimant's move to Juneau was to be with her boyfriend, who had already moved there. Although the law provides for relocation to accompany one's spouse, it does not extend to unmarried partners, except in some circumstances when there are children involved.

The claimant then must establish that other reasons gave her good cause to separate from her employment. A promise of a new job, which gives reasonable assurance of more permanent work or better wages, hours or other benefits does provide good cause for quitting work. Sims, Comm'r Review 92,4137, April 2, 1992. Under a policy explained in the Division's Benefit Policy Manual, Section VL 365, ". . . a worker who quits to accept new work must have definite assurance of the new job before good cause can be established for quitting the previous job."

Although in this case the claimant requested transfer to a job similar to the one she already had, and for the same employer, she did not have definite assurance of the position. That is evident from her letter, in which she resigned in the event the new job was not there for her.

We therefore must disagree with he Tribunal's conclusion that the claimant truly believed she would receive the transfer. It is evident there was doubt in her mind, but that she decided to move anyway, for other reasons. She has not shown a compelling reason for leaving suitable work, and accordingly we must reinstate the temporary disqualification of benefits.

CONCLUSION
The Alaska unemployment insurance system is an insurance program designed to offset “Economic insecurity due to involuntary unemployment . . .” by the “accumulation of funds . . . from which benefits may be paid for periods of involuntary unemployment.” AS 23.20.010. (underlining added)

To receive benefits without penalty after voluntarily leaving work, good cause for leaving must be established. AS 23.20.379

Mr. Stevenson voluntarily quit work. He assumes the burden of establishing good cause for doing so (see Tucker and Fogleson cited above). To establish good cause for quitting, Mr. Stevenson must show he had no reasonable alternative but to quit work when he did (Missall). He must show he is not motivated by merely subjective matters (Roderick vs. ESD, Alaska Dept. of Labor).

Good cause for quitting work does not include the desire to pursue a preferred lifestyle or standard of living (Pauley, Dugan, Pinar, and Magone; other cites omitted). Quitting work to seek other work does not constitute good cause for quitting (Whittaker and Bartolome; other cites omitted). Part-time work hours do not provide good cause for leaving work unless they interfere with the search for work with more hours (BPM).

Mr. Stevenson quit to relocate to a remote area with no work and pursue the lifestyle goals that brought him to Alaska. While his goals are understandable, unemployment insurance is designed to alleviate involuntary unemployment rather than voluntary unemployment. Mr. Stevenson did not seek weekday work in Girdwood. Therefore, he is unable to show that he could not afford the basic necessities of life there. His self-imposed restriction to part-time weekend work only with his employer prevents a conclusion that lack of income provided him with good cause for leaving work. The hearing record fails to establish Mr. Stevenson voluntarily left suitable work for good cause as good cause is defined for unemployment insurance purposes.

Under AS 23.20.505(a), Mr. Stevenson's first week in unemployed status is the week beginning February 4, 2001. AS 23.20.379(a) provides an individual who voluntarily leaves work without good cause will be disqualified for six weeks beginning with the first week she is unemployed. The determination under appeal will be modified accordingly.

An individual is not eligible for extended benefits if he fails to terminate a voluntary leaving disqualification on his unemployment insurance claim (AS 23.20.406).

Mr. Stevenson did not terminate the voluntary leaving disqualification by returning to work and earning at least eight times his unemployment insurance weekly benefit amount during the six‑week disqualification period. He is not eligible for extended benefits.

DECISION
The March 22, 2001 voluntary leaving determination is MODIFIED. Mr. Stevenson is denied benefits beginning with the week ending February 10, 2001 through the week ending March 17, 2001. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.

The March 27, 2001 extended benefits determination is AFFIRMED. Extended benefits remain denied as shown on the determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 18, 2001.








Stan Jenkins







Hearing Officer

