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STATEMENT OF THE CASE

On March 28, 2001, Mr. Felder timely appealed a notice of determination that denied unemployment insurance benefits pursuant to AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Interwest Home Medical-AK, Inc. provides durable medical equipment for use in customers’ homes. Mr. Felder began working for Interwest Home Medical-AK, Inc. on September 29, 2000. He last worked on March 5, 2001. At that time, he normally worked 40 hours per week, and earned $11.00 per hour. He was a delivery technician, delivering equipment to customers’ homes and maintaining the equipment and the warehouse. Alfonso Mora, the warehouse manager and Mr. Felder’s immediate supervisor, discharged Mr. Felder.

On November 13, Mr. Mora gave Mr. Felder an oral warning. Exhibit 15. The warning was given for

1. Repeated tardiness

a. Mr. Felder had been late for work about 12 times, both in the morning and coming back from lunch;

b. When asked, Mr. Felder would say that his car wouldn’t start, that he needed to have his truck repaired, or that he was running late;

c. Mr. Felder is a single parent of two girls. His lateness was also related to getting his children to school on time;

d. Mr. Felder would make up the time during lunch or by not taking breaks.

2. Unfinished assignments

a. When picking up equipment from a customer, a delivery technician is supposed to tag it. Mr. Felder did not always tag the equipment;

b. Mr. Felder would not always complete the check-list tag as he worked on equipment;

c. Several times, Mr. Mora explained that all equipment had to be tagged and the check-list tag fully completed;

d. Mr. Felder feels that he completed all the tags that he knew had to be completed.

3. Not wearing the appropriate clothing

a. Employees are supposed to wear rubber gloves and goggles when working on the equipment;

b. Four or five times, Mr. Mora observed Mr. Felder not wearing the clothing;

c. When Mr. Mora told him about it, Mr. Felder would improve for awhile, but then would again not wear the clothing;

d. Mr. Felder agrees he did not always wear the appropriate clothing;

e. Mr. Felder pointed out that other employees would not always wear the clothing. When he would tell Mr. Mora that, Mr. Mora would respond that he should not be concerned with other employees.

On February 9, 2001, Mr. Mora gave Mr. Felder a written warning. Exhibit 11. This warning was for

1. Incomplete work

a. Mr. Felder failed to check for proper operation and cleanliness of equipment.

b. On December 8, according to Mr. Mora’s daily log (exhibit 13), Mr. Felder was given two invoices. One invoice was to pick up a hospital bed. The other was to deliver an oxygen tank.

c. Mr. Felder did not pick up the hospital bed, and he did not deliver the tank.

d. On December 11, about 4:55 p.m., Mr. Mora asked Mr. Felder to deliver some oxygen to an address. Mr. Blackhurst saw Mr. Felder return about 5:45 p.m. When the adjustment to the time sheet was checked, Mr. Felder had written that he had returned at 6:50 p.m. Mr. Felder contends that he made an error in writing down the time and offered to change it.

On February 12, Mr. Mora gave Mr. Felder his final warning. Exhibit 10. This warning was for

1. Failure to take on-call as instructed

a. Mr. Felder was given a cell-phone for the weekend beginning February 9.

b. The on-call person is to keep the cell-phone turned on at all times in order to respond to any call that may come in. If the on-call person does not answer a call, the call is routed to an answering service.

c. A call came to the answering service on Friday evening.

d. Mr. Mora unsuccessfully attempted to call Mr. Felder several times on Friday evening, Saturday, and Sunday.

e. Mr. Felder had plugged in the cell-phone when he arrived at home; however, he turned it off. He turned it off from habit. When he is at work, he plugs in the cell-phone and turns it off.

f. Mr. Felder contends he turned on the cell-phone Saturday morning about 9:00 a.m. He did not call Mr. Mora.

On March 5, Mr. Mora received a call from a customer. Mr. Felder had, on March 2, delivered and set up a hospital bed for the customer. The customer complained that Mr. Felder was rude, that he refused to take off his shoes while in the house, and that he did not explain the operation of the bed.

Company policy requires technicians to wear steel-toed shoes, but to take off their shoes while in a customer’s residence. If the equipment being handled is dangerous, a technician may keep his shoes on, but must put a pair of booties over the shoes. When Mr. Felder delivered the hospital bed, the customer asked that he take off his shoes. Because the bed needed to be put upstairs, Mr. Felder explained to the customer that the bed was very heavy, but that he could put on a pair of booties to protect the carpet. The customer nodded, and provided a chair in which Mr. Felder could sit while putting on the booties. After putting together the bed, Mr. Felder returned downstairs, and asked the customer to accompany him upstairs so that he could describe the operation of the bed. The customer declined, saying that he knew how to use it.

Mr. Mora had mentioned to the customer that technicians have booties to wear. The customer made no reply. However, it was the apparent lack of courtesy and the failure to instruct the customer on the use of the bed that was of principal concern to Mr. Mora.

After Mr. Mora discussed all of the above warnings and the final incident with Mr. Blackhurst, they decided that the problems they had been having with Mr. Felder required that they discharge him. Only the one customer had specifically complained about Mr. Felder, but they were always having to go back and redo Mr. Felder’s work or finish work undone.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. 

Looking at the evidence as a whole, it is the conclusion of the Appeal Tribunal that Mr. Felder was discharged for misconduct connected with his work. Each of the warnings enumerated above show a disregard of the employer’s interest. Mr. Felder has not, in the Tribunal’s opinion, successfully refuted those warnings.

1. Mr. Felder was frequently tardy. While an occasional tardiness may be unavoidable, being late 12 times within two months is excessive. An employee is expected to be at work when scheduled. If other concerns consistently interfere with that, an employee is expected to adjust his schedule in order to arrive at work on time.
2. Mr. Felder left equipment untagged or did not complete the tag correctly. This continued even after Mr. Mora explained to him that all equipment needed to be tagged.

3. Mr. Felder would not always wear the appropriate clothing. Other employees may not have either, but Mr. Felder would not have known whether Mr. Mora warned those employees. In any case, it was Mr. Felder’s responsibility to ensure that he wore the prescribed clothing.

4. Mr. Felder was on-call, yet he failed to turn on the cell-phone. Indeed, per his testimony, he turned it off after plugging it in. This could have caused the employer considerable damage if an emergency call came to which he could not respond.

Each of the incidents, of and by themselves, exemplify Mr. Felder’s repeated negligence. Even if none of them did, the cumulative effect of all of them establish that Mr. Felder wilfully and wantonly disregarded standards of behavior that Interwest Home Medical-AK, Inc. had a right to expect.

It is the conclusion of the Appeal Tribunal that Interwest Home Medical-AK, Inc. discharged Mr. Felder for misconduct connected with his work.

DECISION

The notice of determination issued in this matter on March 22, 2001 is AFFIRMED. Mr. Felder is denied benefits under AS 23.20.379 for the weeks ending March 10, 2001 through April 14, 2001. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he remains ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 16, 2001.
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