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CASE HISTORY

Ms. Jones timely appealed a determination issued on March 8, 2001, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Jones last worked for The Arc of Anchorage during the period January 1999 through February 20, 2001. She earned $14.42 per hour for full-time work as a case manager. Ms. Jones was discharged effective February 20 for alleged insubordination.

On February 14, 2001, her supervisor, Mr. Frieser approached 

Ms. Jones, and indicated he wanted her to take care of the files that remained in her old office. Ms. Jones had taken a position as case manager several weeks earlier, which required she move to another office. She was told at that time not to touch the files. Ms. Jones removed items that were required in her new position.

During the meeting with Mr. Frieser on February 14, Ms. Jones informed him that she could not immediately do as he instructed. She was in the middle of training and a project that had an employer-imposed deadline that she needed to meet. Mr. Frieser began to invade Ms. Jones’ personal space (within six to eight inches of her body) and told her she would do as he requested. 

Ms. Jones tried to offer options. Mr. Frieser was insistent. She finally indicated she could not deal with the situation at that time and left the office.

Mr. Frieser closely followed Ms. Jones back to her office without saying anything. As she shut down her office, Mr. Frieser made it difficult for her to leave. At that point, Ms. Frieser met with human resources to discuss the situation. She was advised to respond via email indicating that she would do as requested but to include the problems sorting the files right then might cause.

Ms. Dooley, human resources specialist, believes Mr. Frieser made the decision to discharge Ms. Jones after their meeting on 

February 14. She believes Mr. Frieser thought Ms. Jones walked out on him, refusing to do the task he requested. Mr. Frieser was not presented as a witness.

Ms. Jones began having problems with Mr. Frieser about six months after he took the director position in October 1999. Mr. Frieser refused to consider the unit’s concerns and constantly “blew off” meetings or was late. He also invaded Ms. Jones’ personal space without her permission, one time actually kissing her on the cheek. Ms. Jones insisted that a third party mediate between them.

On January 30, 2001, Ms. Jones was issued a letter of counseling (Exhibit 10) because she had allegedly complained to other employees about Mr. Frieser. Ms. Jones discussed her concerns with other employees because they discussed their concerns with her. The counseling notice was issued after Ms. Jones asked human resources to intervene in regards to a coworker’s failure to get adequate training, yet the coworker received reprimands for not doing her job.

At one point, Ms. Jones saw a document in which Mr. Frieser recommended Ms. Jones be terminated (September 2000) for some unknown reason. It was obvious to Ms. Jones that Mr. Frieser wanted to discharge her.

Since late 2000, Ms. Jones was in therapy for stress due to her work environment. Mr. Frieser was aware she was in therapy from the time it began. The employer rehired Ms. Jones several weeks later in another department away from Mr. Frieser’s supervision.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
"The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  In Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." In Matthews, Comm'r Decision 88H-UI-114, July 28, 1988.

The record establishes Ms. Jones walked out of her meeting with her direct supervisor. While that may have been insubordination, the Tribunal does not believe it amounted to misconduct connected with the work.

Ms. Jones has shown that Mr. Frieser had invaded her personal space in the past. When he began to invade her space once again, she simply reacted by leaving the meeting. 

It is apparent that Ms. Jones did not attempt to undermine

Mr. Frieser’s authority. She did not refuse to do what she was asked; she simply offered options that would allow her to continue her training and comply with Mr. Frieser’s demands. 

The Tribunal does not dispute an employer’s ability to discharge employees who fail to or cannot meet certain company standards. 

Ms. Jones was not discharged for misconduct connected with the work. This is further supported by the employer’s decision to rehire her in another position in another department. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on March 8, 2001, is REVERSED. Benefits are allowed for the weeks ending February 24, 2001, through 

March 31, 2001, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 27, 2001.
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