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CASE HISTORY

Ms. Crowden timely appealed several March 29, 2001 determinations. One cites AS 23.20.379 in denying benefits for the weeks ending July 15, 2000 through August 19, 2000 and reducing Ms. Crowden’s maximum benefit amount by three weeks. Two others cite AS 23.20.390 in holding Ms. Crowden liable to repay $528 overpaid for the weeks ending July 15, 2000 through August 19, 2000 and $118.00 for the week ending March 3, 2001. Another determination dated March 30, 2001 cites AS 23.20.390 in holding Ms. Crowden liable to repay $236 in benefits overpaid for the weeks ending March 10 and March 17, 2001.

The issues are whether Ms. Crowden voluntarily left suitable work without good cause, whether the employer discharged her for misconduct connected with her work, and whether she received benefits now rendered overpaid.

The record of hearing 01 0757, held to determine whether Ms. Crowden is eligible for extended benefits per AS 23.20.406, is incorporated into this hearing record by reference.


FINDINGS OF FACT
Ms. Crowden began work in June 2000. Her last day of work was July 12, 2000. At the time her maid/waitress position ended, she usually worked two or more nights per week as needed. The employer paid her $6.00 per hour.

Ms. Crowden quit work after the employer failed to shield her from the hostility of certain coworkers. Coworkers, who apparently did not want Ms. Crowden to get work hours, at times yelled at her, cursed her, and even physically shoved her to intimidate her into leaving work. Before quitting, Ms. Crowden complained to one of the company owners, but the owner did not stop the coworkers’ abuse.

Ms. Crowden filed claims and received $88.00 for each of the weeks ending July 15, 2000 through August 19, 2000 and $118.00 for each of the weeks ending March 3, 2001 through March 17, 2001. The Benefit Payment Control (BPC) unit issued the March 29 and March 30, 2001 overpayment liability determinations under appeal.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

In Moeller-Prokosch, Comm’r Dec. 95 2216, December 22, 1995, the Commissioner addressed Department policy that applies to a claimant who voluntarily leaves work due to actions of a coworker. The Commissioner held:
The claimant quit her job because of alleged harassment or badgering from co-workers. She also asserts the employer did not take adequate steps to correct the situation. The Division's Benefit Policy Manual (BPM), Sect. VL 515.4 states the following with regard to such cases. 


Dislike of a fellow worker will never, standing alone, provide good cause for voluntarily leaving work. In order to avoid disqualification, the worker who voluntarily leaves work because of a fellow worker must show that the actions of the fellow worker subjected the worker to abuse, or endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker. In re Stusse, Commissioner Review No. 9228429, February 22, 1993.


In addition, even where a worker has an adequate reason for voluntarily leaving work, the worker would be subject to disqualification if the worker leaves work without attempting to remedy the situation. The worker must present the grievance to the employer and give the employer an opportunity to adjust the situation. If the worker fails to do so, then the worker would not have good cause to voluntarily leave work. In re Sands, Commissioner Review No. 9322899, August 17, 1993. In re Fuller, Commissioner Review No. 9123200, April 2, 1992. In re Larson, Commissioner Review No. 9121530, November 8, 1991. Affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993. 

Ms. Crowden voluntarily quit work after a company owner failed to respond to her complaints and protect her from the hostility and abuse of coworkers. Ms. Crowden voluntarily quit suitable work with good cause. The voluntary leaving determination will be reversed.

Reversal of the voluntary leaving determination will impact weeks determined overpaid by the March 29 and March 30, 2001 overpayment determinations under appeal. Extended benefits hearing 01 0757 referenced in the Case History above and incorporated into this record may also impact the weeks held overpaid by these overpayment determinations. Ms. Crowden’s overpayment liability calculation will be remanded to BPC for recalculation and redetermination.

DECISION
The March 29, 2001 voluntary quit determination issued under AS 23.20.379 is REVERSED. Ms. Crowden is allowed benefits beginning with the week ending July 15, 2000 through the week ending August 19, 2000, if she is otherwise eligible. The three weeks reduced from her maximum benefit amount are restored. The determination will not interfere with her eligibility for extended benefits.

The March 29 and March 30, 2001 overpayment liability determinations issued under AS 23.20.390 are REMANDED to BPC for recalculation and redetermination following the issuance of Tribunal decisions 01 0762 and 01 0757. Ms. Crowden will have new appeal rights from the BPC redetermination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 23, 2001.








Stan Jenkins







Hearing Officer

