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STATEMENT OF THE CASE

On April 1, 2001, Dr. Smith timely appealed a determination that allowed Ms. Collier unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether Ms. Collier was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Collier began working for Dr. Smith on July 31, 2000. She last worked on February 16, 2001. At that time, she normally worked 40 hours per week, and earned $25,000 per year. She was paid every two weeks. Dr. Smith discharged Ms. Collier because she felt Ms. Collier was not doing the job to her satisfaction. Dr. Smith paid Ms. Collier two-weeks severance pay in lieu of notice.

This was a new business, and Dr. Smith hired Ms. Collier on the first day of the business. Dr. Smith was impressed with Ms. Collier’s résumé and recommendations received from her former employer. ProCare Home Medical, Inc., a company that supplies professional medical equipment for home use, had last employed Ms. Collier. She had never worked in a medical office before.

Ms. Collier’s duties were to schedule patients, file records, scan records, answer the telephone and distribute the calls as needed, obtain insurance information from clients, verify the insurance coverage, and order supplies.

At first, Dr. Smith was satisfied with Ms. Collier’s work because, being a new business, they were still trying to determine the best way to run the business. This was particularly true with the scheduling of patients. Dr. Smith wanted to have new patients scheduled for 45 minutes. The remaining 15 minutes of each hour would be scheduled to follow-up patients. Despite several efforts by Dr. Smith, she felt that Ms. Collier continued to schedule new patients every 15 minutes. Ms. Collier felt that she was scheduling patients as Dr. Smith wanted, and always scheduled new patients for 45 minutes. She was not the only person who scheduled patients.

Dr. Smith was also dissatisfied with Ms. Collier’s failure to schedule a referral the way Dr. Smith felt it should have been scheduled. Ms. Collier took a call directly from a doctor who wanted to refer a patient. The doctor said that it was not an emergency, and Ms. Collier scheduled the patient for four weeks later. The doctor did not seem to Ms. Collier to be upset. Later, Dr. Smith met the other doctor who expressed dismay that there was no earlier appointment for his patient. Dr. Smith felt that, being a professional referral by the doctor, Ms. Collier should have known to schedule the doctor’s patient earlier.

Dr. Smith was dissatisfied with Ms. Collier’s organizational and alphabetical skills. On an early morning, Dr. Smith was unable to locate the ultrasound of a patient she was medivacing out of Sterling. She later found it, misfiled. She and Ms. Collier spoke about the importance of good alphabetical filing, and Dr. Smith felt satisfied that Ms. Collier understood. Later, in December while Dr. Smith was gone, Ms. Collier had told her that she would go through the files and make sure everything was correct. When Dr. Smith returned, she found that there were still files that had not been correctly filed. Ms. Collier knew that she had made filing errors at first, but, after December, Dr. Smith made no further comments to her about her filing.

Ms. Collier also seemed to Dr. Smith to have difficulty handling multiple tasks. This was particularly evident when Ms. Collier was trying to handle several telephone lines and walk-in patients at the same time. Dr. Smith felt that, if a second call came in while Ms. Collier was handling one call, she should put the first caller on hold, ask the second caller to hold, and then finish with the first caller. She felt, instead, that Ms. Collier would ask for the first caller’s telephone number, telling that caller that she would call her back. Ms. Collier believes she handled the telephones the way that Dr. Smith wanted them handled.

Before January 26, Dr. Smith and Ms. Collier’s offices were together. Dr. Smith was able to help Ms. Collier when she had problems or questions. On January 26, however, the business moved, and Dr. Smith and Ms. Collier had separate offices. Dr. Smith was concerned about the lack of oversight of Ms. Collier, and discussed that with her. Ms. Collier told her she felt there was too much work for one person, and that Dr. Smith required too much of her.

Other items bothered Dr. Smith. On occasion, Ms. Collier failed to put the telephone onto voice mail when leaving for the day, or take it off voice mail in the morning. She would fail to turn on the computer in the morning. Sometimes she would not make coffee in the morning. Dr. Smith made an itemized list of the tasks to be done each morning and evening. Ms. Collier seemed to do better after this.

Dr. Smith was again gone for three days in February. When she returned, she understood that Ms. Collier had missed several hours of work each day. Ms. Collier came to work each of the days. On the first day, Ms. Collier called to let the nurse know she would be late for work. There was no one there. She arrived at work about 9:15. On the second day, she asked the registered nurse if she could leave early. The nurse told her she could. On the third day, she was at work all day. What mainly bothered Dr. Smith was the fact that Ms. Collier did not tell her she had missed work.

Dr. Smith felt that Ms. Collier never reached the standards she set. In some tasks, however, she seemed to get better, and then digressed. Dr. Smith kept no written records, and never gave Ms. Collier any written warnings.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

Dr. Smith discharged Ms. Collier because Ms. Collier was not doing the work to her satisfaction. The regulation, cited above, specifically removes “unsatisfactory performance as the result of inability or incapacity” from the definition of “misconduct.” If, on the other hand, Ms. Collier exhibits the ability to do the job properly and does not, then misconduct is established.

The Tribunal does not believe that Ms. Collier was capable of doing this job properly. She had never worked in medical office previously, and, although her prior employer gave her a good recommendation, the skills learned in that office were not necessarily transferable to this job. The fact that Dr. Smith numerous times attempted to explain to Ms. Collier the way she wanted the job done but Ms. Collier was still not doing it only supports this conclusion. There were occasions when Ms. Collier did the job correctly, and there were incidents, such as the filing, were she did not do the job correctly, However, the testimony taken as a whole supports a finding that Ms. Collier was incapable of doing this job to the satisfaction of Dr. Smith.

It is the conclusion of the Appeal Tribunal that Dr. Smith discharged Ms. Collier for reasons not amounting to misconduct, as defined.

DECISION

The notice of determination issued in this matter on March 9, 2001 is AFFIRMED. No disqualification under AS 23.20.379 is imposed. Benefits remain allowed for the weeks ending February 24, 2001 through March 31, 2001. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 4, 2001.
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