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STATEMENT OF THE CASE

On April 9, 2001, Recreational Equipment, Inc. timely appealed a notice of determination that allowed Mr. Kendall unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before me is whether Mr. Kendall was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Kendall began working for Recreational Equipment, Inc. (hereafter “REI”) on May 26, 1998. He last worked on January 30, 2001. At that time, he normally worked as a part-time bicycle technician, and earned $7.12 per hour.

When REI hired Mr. Kendall, it gave to him an employee handbook. On May 30, 1998, Mr. Kendall signed that he had received the handbook. On pages 22 and 23 of that booklet, REI sets forth its policy that, if an employee is not going to be at work on time, the employee is to call his immediate supervisor. The handbook also gives various reasons that REI would find sufficient to terminate an employee. One of those is insubordinate absence and tardiness. The handbook does not define those terms.

Mr. Kendall had a history of tardiness. Mike Morgensen, the ski and bike department manager, could not specify the dates of the tardinesses or whether Mr. Kendall had received any verbal or written warnings because of them. On January 29, Mr. Kendall neither came to work nor did he call in. On January 30, when he did appear for work, Mr. Morgensen asked to speak with him, told him he had violated the attendance policy, and asked for an explanation. Mr. Kendall gave him no reason, and only said that he should get either a “free one” or a warning.

It appeared to Mr. Morgensen that Mr. Kendall showed no remorse for having missed work or for not having called in. Had Mr. Kendall given a reason, Mr. Morgensen would probably have only given him a warning. Because he did not seem remorseful, Mr. Morgensen discharged him.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

An employee is expected to be at work at the time scheduled. REI’s policy is clear that an employee is to call his supervisor if he cannot be in to work. However, Mr. Morgensen did not discharge Mr. Kendall because he had not called in or come in to work. Mr. Morgensen discharged Mr. Kendall because he showed no remorse for not having done so. While this shows a tremendous lack of good judgment because he lost his job as a consequence, a lack of remorse is not conduct of wilful and wanton disregard of the employer’s interest.

It is the conclusion of the Appeal Tribunal that REI discharged Mr. Kendall for reasons it has not established rise to the level of misconduct connected with the work.

DECISION

The notice of determination issued in this matter on March 8, 2001 is AFFIRMED. Mr. Kendall is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits remain allowed for the weeks ending February 3, 2001 through March 10, 2001.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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